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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


Appeal No. 75-7045 


ARROW NOVELTY COMPANY, INC., 
Plaintiff-Appellee, 
Vv. 
ENCO NATIONAL CORPORATION, 


Defendant~-Appellant. 


Appeal from the United States District Court 
for the Southern District of New York 


The Relevant Docket Entires 


Filed complaint and issued summons on 
March ll, 1974. 


Filed ANSWER of defendant to the complaint 
April 24, 1974. 


Filed OPINION #41387...For the reasons 
stated, the Court concludes that the 
defendant has infringed upon plaintiff's 
copyright and directs that judgment be 
entered in favor of plaintiff on the 
question of defendant's liability for 
infringement. Judgment shall also be 
entered enjoining defendant from further 
infringing upon plaintiff's copyright. 
Gagliardi, J. mailed notices. - November l, 
1974. 
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Filed JUDGMENT and DECREE on December 26, 
1974 - Ordered that the defendant is liable 
to. the plaintiff for infringement of 
plaintiff's copyright protected by copy- 
right certificate No. Gp 23714 and 
defendant is hereby permanently enjoined 
from further infringing upon plaintiff's 
said copyright by making or selling any 
copies of the item marked and identified at 
trial as plaintiff's exhibit 3 in evidence. 
Gagliardi, J. judgment entered 12/20/74 
Clerk. 


Filed Notice of Appeal on January 13, 1975. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ARROW NOVELTY COMPANY, INC., 


| 


eee eee ee es ee 


Plaintiff Civil Action No. 7Y-W7 ZFG 
ws 
ENCO NATIONAL CORPORATION, 
Defendant C\O' OP Boat Ry 
1. Plaintiff Arrow Novelty Company, Inc. (hereafter 
"Arrow"), is a corporation duly organized and existing under the 
laws of the State of New York, with its principal place of 


| 
! 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


“ business at 143 Second Street, Jersey City, New Jersey. 
2. Upon information and belief, defendant Enco National! 

| Corporation, also sometimes conducting business under the name 

f Parksmith, Incorporated (hereafter "“Enco"), is a corporation or- 

| ganized and existing under the laws of the State of New York, 


with its principal place of business at 120 East 23rd Street, 


New York, New York. 


Jurisdiction 


* 
copyright laws of the United States and is founded upon 28 U.S.C. 


§§1338(a) and (b) and 1331; and 17 U.S.C. §§101 and 112. 


First Claim For Relief 
4. At all times relevant to this claim, plaintiff 
Arrow has been a corporation duly organized under the laws of a 
state of the United States, thus qualifying by citizenship to 


hold a copyright. 


| 
‘ 
3. Jurisdiction of this action arises under the 
< 
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5. Prior to December 21, 1959, plaintiff Arrow by its 
agents, servants and employees designed, developed, created and | 
|; produced a wholly original and unique work of art, namely, a | 
decorative tray and/or wall hanging, made of pressed wood, de- i 
picting on its surface in raised sculptured form various scenes | 
of the City of New York in a collage setting. 
6. Plaintifii Arrow's decorative tray consists in whole 
' or in part of a wholly original and unique depiction of scenes of ; 
} New York City and is a copyrightable subject matter under the | 
} copyright laws of the United States, 17 U.S.C. §5. | 
\ 7. On or about December 21, 1959, plaintiff Arrow com- | 
\ plied, in all respects, with the Act of March 4, 1909, as ere) 
and all other laws governing copyrights, and assured to itself 


| thereby the exclusive rights and privileges in and to the copy- 


right of said work of art, and thereafter, on or about Fepruary 29 
1960, received from the Registrar of Copyrights a certificate of 
registration dated and identified as follows: “Form G, Reg. No. 


Gp 23714, Sculpture, Design of New York City on Tray.” 


| 

t 

| 8. Since February 29, 1960, plaintiff Arrow's work of 

| art has been published by plaintiff Arrow and copies of it have 
been manufactured and sold by plaintiff Arrow in strict conformity 
with the provisions of the Act o£ March 4, 1909, and all other 


laws governing copyright. All copies of Arrow's work have been 


symbol € 
9. Since February 29, 1960. plaintiff Arrow has been 
and still is the sole proprietor of all right, title and interest 


| 
| 
plainly 4 conspicuously marked by the standard copyright 
| in and to the copyright in said work of art. 

| 
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10. Since March 1, 1974 or earlier and continuing 
thereafter to date, defendant Enco has infringed and continues 
to infringe upon plaintiff Arrow's copyright by producing and 
placing upon the market a decorative tray with raised artistic 
sculptured scenes of New York City which is a direct copy of 
and identical or substantially similar to plaintiff Arrow's 
copyrighted work. 

ll. At all times during defendant Enco's infringe- 
ment of plaintiff Arrow's copyright, defendant Enco has distri- 
buted its work widely through retail sal2s in the New York area. 

12. Defendant Enco's infringement of plaintiff Arrow's 
copy.-ight has been willful and deliberate. 

13. Prior notice by plaintiff Arrow to defendant Enco 
that defendant Enco has infringed plaintiff Arrow's «.pyriqht 
would be unavailing, and service of this complaint constit .-es 


notice to defendant Enco of the infringement. 


Second Claim For Relief 

14. Plaintiff Arrow repeats and realleges Paragraphs 
4, 5 and 6 as if herein set forth in full. 

15. Beginning no later than March 1, 1974 and contin- 
uously since that time, defendant Lnco has been manufacturing 
and selling for profit the originai, unique and valuable artistic 
work of plaintiff Arrow. 

16. Defendant Enco's copies of pliintiff Arrow's 
work of art are substantially and confusingly similar with plain- 
tiff Arrow's work and thereby sales of the defendant Enco's work 
creates, confusion among buyers, palming of and constitutes an 


unfair trade practice. 


ne 


DLLY 


| competition against plaintiff Arrow, to plaintiff Arrow's irre- 
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17. Defendant Enco's conduct constitutes unfair 


parable damage. 
18. wefendant Enco's unfair trade practice and unfair 


competition have been willful and deliberate. 


WHEREFORE, Plaintiff Arrow Demands Relief As Follows: 
1. That the defendant Enco be enjoined temporarily 


and permanently from manufacturing, distrikuting and selling 


| the said work and otherwise from infringing upon plaintiff 


Arrow's copyright. 

2. That the defendant Enco be required to deliver 
up to be impounded during the pendency of the action, upon such 
terms and conditions as the Court may prescribe, all copies of 
its infringing work. 

3. That the defendant Enco deliver up for destruction 


all of the infringing copies of the said work as well as all 


| plates, molds or other means for making such infringing copies. 


4. That defendant Enco be required to pay to plain- 


consequence of defendant Enco's infringement of plaintiff Arrow's 
copyright, and to account to plaintiff Arrow for all gains, 

profits and advantages derived by defendant Enco by its infringe- 
ment cf plasntiff Arrow's copyright, or in the alternative, such 


damages as to the Court shall appear proper under 17 U.S.C. 


' 
: Arrow such damages as plaintiff Arrow has sustained in 
| 


§101. 
5. That defendant Enco be required to pay to plain- 
tiff Arrow all damages arising out of defendant Enco's unfair 


| trade practice and unfair competition. 


6. That defendant Enco be required to pay to plain- 
tiff Arrow punitive damages in the amount of $250,000.00. 
7. That defendant Enco pay to plaintiff Arrow the 
, costs of this action and reasonable attorneys' fees. 
8. That the Court grant to plaintiff Arrow such 


other and further relief as is just, proper and necessary. 


WILLIAMS, oe & CALIFANO 


ee (th. 


Thomas E. Patton 
(A Member of the Firm) 


PAS Wace 
| 


Paul Martin Wo 


(A, Membex of the Firm) 


| rls 
| i Fay yw — 
Stephe - Porter 


(A Member of the Firm) 


it 

| 
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Arrow Novelty Company, Inc. 
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Layton & Sherman 

375 Park Avenue 
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UNITED STATES DISTRICT COURT 
SOUTIIERN DISTRICT OF NEW YORK 


ARROW NOVELTY COMPANY, INC., $ 


Plaintiff.: 4: i) action No. 


- vs - $ 74-1119 LPG 
ENCO NATIONAL CORPORATION, $ 
Defendant. ’* 
Be CE Si Po Rp ee ap AR i at APP nen SE eR x 
ANSWEK 
D’ :+ 1dant answers the numbered paragraphs of plaintiff's 


complaint as fvollows: 


of 


1. Admitted upon information and belicf. 

2. Admitted. 

3. Admitted, 

4. Admitted. 

5. Defendant lacks sufficient knowledge or information 
form a belicf as to the allegations contained in paragraph 5 
the complaint and therefore denies the sane. 

6. Defendant lacks sufficient knowledge or information 
form a belief as to the allegations contained in paragraph 6 
the complaint and therefore denice: the same. 

7. Defendant iacks sufficient knowledge or information 
form a heliot as lo the allegations contained in paragraph 7 
the couplaint and therefore denies the same. 

8. Defendant lacks sufficient knowlcdge or information 
form a belici as to the allegations contained in paragraph 8 
the complaint and therefore denies the same. 

9. Defendant lacks sufficicnt knowledge or information 
form a belicf as to the allegations contained in paragraph 9° 
the complaint and therefere denies the same. 

10. Denied. 
11. Denicd, 
12. Denied. 


33. Denied. 


14, pefendant. incorporates herein with the same for: 
and cffect as if set forth herein in full its response to 
paragraphs 4, 5 and 6 of the complaint. 


15. Denicd. 


Denicd, 


Denied. 
Denicd. 
AS AND FOR A Pre? AFFIRMATIVE DEFENSE 


DEFENDANT ALILMGES THAT: 


19. pefendant has pot copied plaintiff's copyrighted 


AS AND FOR A SECOND AFFIRMATIVE DEFENSE 
DEFENDANT ALLEGHS: THAT: 
20. Plaintiff's second claim for relief fails to statc 
a cause of action upon which relicf can be granted, 
WHEREFORE, the dcicndant prays that the complaint h» 
dismissed and that defendant be awarded reasonable attorney’ 


fees and costs and such other and further relicf as the Court 


may deem just and proper. 


Respectfully submitted, 


KIRSCHSTEIN, KIRSCHSTEIN, 
OTTINGER & FRANK, P.C. 

60 East 42nd Strect 

New York, New York 10017 

(212) 687-1098 

Attorneys for Defendant 


By. 
Peter T. Cobrin 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ARROW NOVELTY COMPANY, INC., 2 
Plaintiff, 3 74 Civ. 1119 


~against- ry 
ENCO NATIONAL CORPORATION, 3 OPINION 
_——— -! E“¢ 
Defendant. : FHS P 7 ; Rae | 
ead 
Pe ee ee eee ae ee - < Je 


APPEARANCES: 


“ 

: a 

WILLIAMS, CONNOLLY & CALIFANO, SOS. ; nie 
1000 Hil Building ba 
Washington, D. C. 20006 Hy 


Attorneys for Plaintiff 


Thomas E. Patton, Esq. and 
Samuel H. Seymour. Esq. 
Of Counsel 


KIRSCHSTEIN, KIRSCHSTEIN, OTTINGER & FRANK, P.C. 
60 East 42nd Street 
New York, New York 

Attorneys for Defendant 


Peter P. Cobrin, Esq. and 
David Kirschstein, Esq. 
Of Counsel 


GAGLIARDI, D. J. 


This is a copyright infringement action. The copy- 
righted item which is the subject matter of the action is 
described in the complaint as "a decorative tray and/or wall 
hanging, made of pressed wood, depicting on its srrface. in 
raised sculptured form various scenes of the City of New York 
in a collage setting.“ It is alleged thet defendant has been 
infringing ~laintiff's copyright since at least Mareh 1974 
by producing and marketing an identical or substantially 
similar decorative tray. Defendant contends that its tray 
was independently created and not copied from plaintiff's. tray. 
A trial to determine the question of liability was had: before 
this court on September 10 and ll, 1974. Met et * 

Plaintiff and defendant are both New York corpora- 
tions engaged in the manufacture and marketing of decorative 
and souvenir items. Both companies sell their products to - 
retail stores in various locations throughout the United States. 
The parties are direct competitors in the wholesale marketing 
of souvenir items in New York City, and certain products of 
both plaintiff and defendant are carried and sold in several 
of the same retail outlets. The products are sold to New York 
City retailers through company salesmen who personally vieit 
these customers from time to time. 


Plaintiff has continuously marketed ita New York 


City souvenir tray through sales to ceteil outliers in New York 


City since about 1959. On February 29, 1960, plaintiff 
filed an application for copyright registration of its 
tray with the United States Copyright Office and later 
received copyright certificats No. Gp23714 to cover the 
tray. Defendant began marketing its tray in New York city 
sometime in March 1974. 

The court has carefully examined both trays and 
concludes that there is a rema: able similarity between 
the two. Each tray depicts scenes of New York City in 
raised sculptured form. The trays are identical in color, 
nearly identical in size, and similar in shape. Three prin- 
cipal prominent landmarks -- Statute of Liberty, Empire State 
Building, Rockefeller Center -- are ©) same. The Statute of 
Liberty is in the center of hoth, while the positions of the 
other two landmarks are reversed. The lettered caption, “New 
York City", is positioned in the top center of both trays and 
the letters are approxinately the same size on both. The let- 
tered words for the three prominent landmarks appe ar in the 
same place below each figure on a raised banner and the letters 
are approximately the same size on both trays. There is a 
harbor line running horizontally across the middle of both 
trays and there are boats in ‘he harbor. The United Nations 


Building is positioned in the. same place on both trays and . 


the smaller less significant buildings on the left and right 


sides of each are similar. Both trays have slightly raised 
-3- 
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background clouds of very similar appeara:ice, and both have 
a rose on the upper right side. There are on both trays are 
grooved background lines projecting outward from the center 
with interspersed heavier accent lines. On the back of each 
tray is a hanging device and four small legs. a 
The trays are not identical as, of course, there 
are minor differences between the two. For example, in the 


a. at 
place of the Chrysler Building, which appears on the plain- © 


tiff's tray, defendant's tray depicts the World Trade Center, 
which was not in existence at the time plaintiff's tray was 


designed. While a verbal description of the trays may per- 


; haps be of some use, the overall strciking similarity between 

the two is plainly evident and can best be conveyed by a vis- 

| ual inspection. ) 

‘ Defendant contends that its tray was independently 
created and that its officers neither saw nor knew of plain- 
tiff's tray prior to this lawsuit. Daniel Steinberg, a vice- 
president of defendant, and Herbert Pendell, a buyer for de- 
fendant, testified at trial regarding the derivation of de- 
fe dant's product. The following is a summary of the testimony 
of Mr. Steinberg and Mr. Bendell. While in Las Vegas in Jan- 
uary 1973, Mr. Steinherg purchased at the Circus Circus Hotel 
a plastic three-dimensional tray which depicted certain Las 
Vegas landmarks. The Las Vegas tray contained no copyright 
notices, trademarks or tradenanes, and Mr. Steinberg puruhased 


aga 


the tray with the thought that defendant might market similar 


trays for other geographic locales. After disgusajone with 


Mr. Bendell, whose responsibilities include arranging for the 


Gesign and manufacture of certain of defendant's products, it 


was decided that a tray depicting New York City and its land- 


marks would be manufactured in the Orient for defendant. It 


was agreed that the New York City tray should be substantially | 


identical to the Las Vegas tray in size, shape and celor, 


While in Japan in the spring of 1973, Mr. Bendell 


made arrangements for the manufacture of a New York City tray 


by a Japanese company called Matsudo. The Las Vegas tray was 


given to Matsudo by Mr. Lendell, who told them that he wanted 


@ New York City tray which was to be the same in shape, color 


and configuration. Mr. Bendell further instructed Mataude in 


detail as to the exact design and layout of the New York City, 


tray. To assist Mateudo in designing the shapes of the land- 


marks and waterfront, Mr. Bendell provided Matsudo with various 


art work, a picture and certain three-dimensional objects 


which had all been independently created for past projects by 


defendant's art department. Matsudo prepared a proposed layout 


for. defendant's tray with the aid of these materials pursuant 


to Mr. Bendell's inetructions. After certain changes were 


wade pursuant to further instructions from Mr. Bendell, a 


final layout was approved, 


Plaintiff's ownership of the copyright is undisputed 


-5- 
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here, and resolution of the question of alleged copying b, 
the defendant will thus be dispositive on the issue of iia- 
bility. See 2 M. Nimmer, Copyright §141 (1974). Copying 
need not be proved directly and may be inferred by proof 
that the defendant had access to the plaintiff's copyrighted 
work and that the two items are substantially similar. 
Armstein v. Porter, 154 F.2d 464 (24 Cir. 1946). If the plain- 
tifs¢ meets its burden of establishing access and similarity, 
the defendant must then come forward with credible evidence 
of independent creation to neyative the inference of copying. 
See Charter Fabries v. Hale Fabrica Corp., 171 U.S.P.0. 190 | 
(S.D.N.¥. 1971); 2 M. Ninmer, Copyright §139.4 (1974). — 
Access is defined as or may be inferxed from a ie 
asonable opportunity to view or copy. Blazon, Inc. v. Deluxe 
Game Corp., 268 F. Supp. 416, 422 (S.D.N.¥. 1965); 2M. Mimmer, 
Copyright §142.1 (1974). As so defined, plaintiff has eut- 
ficiently established access in this case. The parties are 
direct competitors in the New York wholesale souvenir macket 
and sell their products to several of the same retail stores 
in Manhattan. Salesgmen of both companies visit these retail 
outlets and have thus had a reasonalle opportunity to view 
each other's products. Moreover, Daniel Steinberg, defendant's 
vice president of sales, testified about his purchase of a 
souvenir tray while in Las Vegas with the thought that de- 
fendant might sell a similar item in other locales. ur. 
Oe 


Steinberg further testified on cross-examination that he 
had visited retail souvenir outleta in New York City and 
viewed competitors’ products from time to time over the 
past twelve years. In view of this testimony, the court 
cencludes that not only was there a reasonable opportunity 
to view but it is indeed inconceivable that Mr. Steinberg 
never saw the tray which was successfully marketed by the 
plaintiff, a direct competitor, in New York City for over 
a decade. 

Although evidence of striking similarity may alone 
give rise to an inference of copying (Arnstein v. Porter, 
supra), proof of access without substantial similarity cannot 
create such an inference. Arc Music Corp. v. Lee, 296 £.2d 
186 (2d Cir. 1961). The test for substantial similarity is 
a necessarily vague one, that is, whether an ordinary lay 
observer would overlook the dissimilarities and regard the 
two works as exsentially the same. Ideal Toy Corp. v. Fab- 
Lu Ltd., 36¢ F.2d 1021 (2d Cir. 1962); Peter Pan Fabrica, 
Inc. v. Martin Weiner Corp., 274 F.2d 487 (ad Cir. 1960). 
Measured Ly this standard, the two works in the instant case 
are clearly substantially similar. 

In view of this substantial similarity, the court 


finds defendant's contention of independent creation not 


-J- 


credible. Mr. Dendell has testified that he instructed the 
Japanese manufacturer as to the precise design and layout 
of defendant's New York City tray. While the idea of such 
a tray could have been derived from the Las Vegas tray, 
the specific an! tangible expression of that idea, embodied 
in defendant's tray, could not have. See Uneeda Dol} Co., 
Inc. v. P. & M. Doll Co., Inc., 353 F.2d 788 (2d Cir. 1965). 
The defendant's expression of the idea, i.e., the specific 
layout and desiqn of the tray, bears such a remarkable ‘ail 
semblance to plaintiff's expression of the idea as to render 
the inference of copying inescapable and the contention of 
indapendent creation unbelievable. 

The foregoing constitutes the findings of fact 
and conclusions of law in accordance with Rule 52(a), Fed. 
Re OLS BS 

For the reasons stated, the court concludes that 
defendant has infringed upon plaintiff's copyright and directs 


that judqment be entered in favor of plaintiff on the ques- 


tion of defendant's liability far infringement. Judgement 


shall also be entered enjoining defendant from further in- 


frinying upon plaintiff's copyright. 


So Ordered. ; ve ( 
id 3 we (—w (A704 _ oe 
5 U.s. 


New York, New York 
Octoker 30, 1974. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YOFK 


ARROW NOVELTY COMPANY, INC., 

Plaintiff 14 Civ. LIC._26 
Vv. 
JUDGMENT AND DECREE 
ENCO NATIONAL CORPORATION, 


Defendant 


This matter having come on before the Court for trial 
on September 10 and 11, 1974, and the Court having directed that 
judgment be entered in favor of plainti-r in accordance with its 
Opinion of October 30, 1974, 

IT IS ORDERED, ADJUDGF™ /..D DECREED that 

(1) the defendant is ‘tiable to the plaintiff for 
infringement of plaintiff's cc, 1/itht protected by copyright 
certificate No. GP 23714, and 

(2) the defendant is hereby permanently enjoined from 

further infringing upon plaintiff's said copyright by making 
or selling any copies of the item marked and identified at trial 


‘as plaintiff's Exhibit 3 in evidence. 


Fj 
6 lez ? 
{ 
‘Dated: New York, New York /Z/ e / Zr 


rl LD 
UNITED STAVES DISTRICT COURT Pe ins DOM 
SOUTHERN DLISTKLCT OF NEW YORK ifs 


| 
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) : 
ARROW NOVELTY COMPANY, INC., 
Plaintiff, 74 Civ. LLIQ ure 
Vv. ) 
) NOTICE OF APPEAT, 
ENCO NATIONAL CORPO! \° _ON, “ener 
) 
Defendant. ) 
) 


Notice is hereby given that detendant, ENCO NATIONAL, 
CORPORATION, hereby appeals to the United States Court of Appeals 
for the Second Circuit from the JUDGMENT entered on Hecember 2O, 


1974 which ORDERED, ADJUDGED and DECREED that: 


(1) the defendant is liable to the plaintiff for Ps 
4 
infringement of plaintif{'s copyright protected by copyright 
certificate No. GP 23714, and 


(2) the defendant is hereby permanently enjoined 


making or selling any copies of the item marked and identificd 


at trial as plaintiff's Exhibit 3 in evidence. 


from further infringing upon plaintiff's 1id copyright by 
° 
Respectfully submitted, ! 
{ 
KIRSCHSTEIN, KIRSCHSTEIN, 
OTTINGER & FRANK, P.C. 
Attorneys for Defendant 
666 Fifth Avenue 
New York, New York 
(212) 581-8770 


PRTER TY. COURIN' 
OF COUN! EL: 


DAVID B. KIRSCHS'THMIN, LSQ. 
KIRSCHSTHIN, KIRSCHSTEIN, 
OTTINGER & FRANK, P.C. 
666 Fifth Avenuc 

New York, New York 10019 
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i D6Res BROWN, called as a witness on 


behalf of the plaintiff, being first duly 


sworn, testified as follows: 


DIRECT EXAMINATION 


BY MR. PATTON: 


Q 


Mr. Brown, for the record state your present 


business address. 


A 


My business address is 143 Second Street, Jersey 


City, New Jersey. 


Q 
A 
Q 
company? 
A 


Q 


A 
Q 
together? 


A 


exact date. 


By whom are ycu employed, sir? 
I am €upioyea by the Arrow Novelty Company. 


What offices do you presently hold in that 


I am the president of the com any. 

How long have you been president of Arrow? 
I believe about four years. 

About four years? 

Yes. 

Since abovt 1970? 

Yes. 


How long have you been employed by Arrow al- 


I think since 1961. 1961 -- I am not sure of the 


17 


18 


ge £ 8S B 


214 
lp Brown-direct 11 


Q Very generally, Mr. Brown, simply to set the 
stage, what are your duties and responsibilities as 


president? 


A I do all the domestic purchasing, the overseas 


purchasing; I oversee the general day-to-day operations 


of the company, including the factory, the salesmen and so 


forth. 
Q You are the operating head of the company? 
A I am, sir. 
Q Will you please describe generally, to set the 


: 

Stage again, the business of Arrow Novelty Company? 

A Arrow Novelty Company is in the souvenir novelty | 
business. ?. certain portion of our goods are manufactured 
by us; a certain portion of our goods are manufactured for | 
us, and a certain portion of our merchandise is imported 
from overseas. 

Q How long has Arrow been in the business of 
marketing souvenir items? 

A They were incorporated March 30, 1918. 

Q Does Arrow market its souvenir items in the 
New York City area? 

A Yes, we do. 

MR. PATTON: I would ask that the clerk first 


mark this as Plaintiff's Exhibit 1. 


SOUTHERN DISTRICT COURT REPORTERS, U.S, COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 
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Brown-direct 
2 THE COURT: Any objection? 


3 MR. COBRIN: No, your Honor. 


THE COURT: It will be received in evidence as 
Plaintiff's Exhibit l. 
(Plaintiff's Exhibit 1 received in 


evidence.) 


BY MR. PATTON: 


| 

° Q Mr. Brown, I show you Plaintiff's Exhibit 1 and 
ask you if you can identify that, please? 

11 A This is a registration of a claim of copyright 
that Arrow Novelty owns. 

13 Q What item does that cover, sir? 

4 A That covers our New York City bowl 42-85. 

15 Q What is the date on that certificate of copy- 

16 right rezistration? 

17 A 1955, I believe -- I am sorry, that is the 

18 publication date. 

19 MR. PATTON: I don't want to spend that much 
time. If I may, your Honor, the date of this registration 

21 is actually February 29, 1960. The item was deposited 

22 with the Copyright Office in December, 1959. The date 

3 of the first publication is October, 1955. 

2A THE COURT: It is conceded that all this was 

25 prior to the manufacture by the defendant of its bowl, is 
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lp 


that correct? 


rf 3 MR. PATTON: Yes. 
4 Now would the clerk mark this as Plaintiff's 
5 Exhibit 2 for identification. 
6 THE COURT: Any objection? 
7 MR. COBRIN: Yes, there is an objection, and the 
8 basis for thy objection is this, your Horor: the copyright 
9 certificate,which is Plaintiff's Exhibit 1 in evidence, 
10 was issued as a result of someone depositing with the 
ll Copyright Office two identical items. 
12 Now, when the Copyright Office gets t.> identical 
13 items they issue the certificate. Unless there is some 
14 connection to show that Plaintiff's Exhibit 2 for identi- 
15 fication isprecisely what was deposited with the Copyright 
16 Office, it is entirely irrelevant to this lawsuit. 
ij MR. “PATTON: I confess, your Honor, I am not 
18 sure I understand the objection. 
19 “THE COURT: He is saying he wants the chain of 
proof to show that Exhibit 1 and Exhibit 2 would cover the 

21 same item. rs 
2 MR. COBRIN: Exactly. 

j 2 MR. PATTON: I intend to de that through the 
2A witness. 
25 THE COURT: All right, we will receive it in 
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2 evidence subject to connection. 
3 MR. COBRIN: Your Honor, I might point out that 
4 the witness has been at Arrow -- 
rs 5 THE COURT: If he can't connect it I won't 
6 receive it. If he can, that is something else. 
xx 7 (Plaintiff's Exhibit 2 received in 
8 evidence.) 
9 BY MR. PATTON: 
10 Q I show you Plaintiff's Exhibit 2. Can you 
1 identify that, Mr. Brown? 
12 A Yes. This is our bowl 42-85. 
13 Q To your knowledge, Mr. Brown, is that bowl the 
14 one which is the subject of this copyright registration 
15 certificate and the one a copy of which was deposited with 
16 the Copyright Office? 
17 A Yes, because the bowl has never been changed, to 
18 > my knowledge. , 
19 Q Mr. Brown, who manufactures Plaintiff's Exhibit 2? 
20 A Multi-Products, a comrnuny in Chicago. 
21 Q Could you explain very briefly under what arrange- 
22 ments they manufacture that item? 
{ 
3 | A They manufacture this item for us exclusively. 
“ Also they make other bowls with different designs 


exclusively for us. 


aR 
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Our competition for many, many years has tried 
to get cur items, and has on many occasions approached Mr. 
Stevens -- 

MR. PATTON: That goes beyond the question. 

THE WITNESS: I am sorry. 

They manufacture that for Arrow? 

Yes. 

And you market that item, is that correct? 

A We market it, yes, sir. 

Q Is that item, thet New York City bowl, Plain- 
tiff's Exhibit 2, is that marketed in retail -- I don't want 
to ask a leading question -- where is that marketed? 

A It is marketed to major re.ailers that we sell 
in the New York City area, whether it be the airports and 
so forth. 

Q I would like you to state, then, please, what 

are some of the large retail outlets in the New York City 
area through which you sell this New York City bowl? 


A We sell Broadway Book; we sell Statue of Liberty; 


we sell the major accounts out at the airports, like Airport 


Toys, and so forth, and other accounts in the Broadway 
area. 
Q Can you name a few others? 


A Sky Shef we sell. 
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Q Any others? 
A We sell many, many others. Off the top of my 
head I really can't give you the exact names. I think we 


have actively perhaps 75 to 100 accounts in the New York 


| BBY Di you sell to F.W. Woolworth? 
A We do. 
Do you sell to Kresge, five and dimes like that? 
Yes, Kresge, Newberry's, Fishman, just to name a 
few; Newark Airport. 
Q Now to your knowledge, Mr. Brown, as far as you 


know, does Plaintiff's Exhibit 2 and each copy of it that 


City area that would buy this item from us. 


is manufactured by Multi-Products for you bear this symbol 
that is on this exhibit, a C in a circle, Arrow Novelty 
Company? 

A It does. 

Q Now you mentioned a number of retail stores in 
New York City to which you sell this bowl, Defendant's 
Exhibit 2. Do you have occasion, or have you had occasion 
over the last, say, roughly, five, seven, eight years, to 
visit these stores yourself personally? 

A Yes. On many occasions I have gone to these 
retail stores myself to introduce myself, to chat with 


the customers; just in general I visited them often. 
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Now, have you heard of Enco National? 
Yes. 
How long have you heard of them? 

A As long as I am in the souvenir business. 
I guess 13 or 14 years. 

Q To your own personal knowledge, based upon your 
visits to the retail stores in this area, does Enco sell 
to the same retail stores? 

A They do. 

Q All of them? 

A Yes. 

Q And that is based on your own imowledge from 
visiting the stores? 

A That is based on my own knowledge. I see their 


products and I see others. 


Q Now, did there come a time when you learned 


whether or not any other company was marketing a New York 
City “«17?? 

A No. 

Q I beg your pardon? 


A No. 
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other than Arrow. I am sorry if Imisstated it. 
Your answer? 

A I found out that Enco was manufacturing this 
bowl. In fact, I found that they had placed an order in 
the Orient -- 

Q Let us do this sequentially. 

MR. PATTON: I would like this marked as 
Plaintiff's Exhibit 3, please. 

THE COURT: Any objection? 

MR. COBRIN: No. 

MR. PATTON: Your Honor, I move the admission 
of these three items, by the way. 

THE COURT: He says he has not objected. 

MR. COBRIN: I have an opjection to Exhibit 2. 

YHi. COURT: Well, it is in evidence. The 


Yr 
= 7 
3 * x * 
Fs 8 Q Perhaps I misstated it. I meant any company 


question of whex.er it is connected is something else again. 


22 
23 
2A 
25 


(Piaintiff's Exhibit 3 received in 
evidence.) 
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I will show you this one. Can you identify this? 


MR. COBRIN: Your Honor, I object. That 
speaks for itself. 

THE COURT: I know it does, but the question 
is whether he can identify what it is. 

Yes. I first saw this bowl -- 


That was my next question. When did you first 


A I first saw this bowl in a factory outside of 
Nagoya in March of last year, of 1973, I believe, March or 
April. 

Q Could you state the circumstances under which you 
saw Plaintiff's Exhibit 3? 

A Yes. I had occasion to be in Nagoya with one 


of my agents, and he showed me this bowl. 
*x * * 
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3 

* * * 

4 BY THE COURT: 
5 Q You had a conversation with the agent. After 
6 that conversaion what did you do? 
7 A I went out to the factory and I was shown two 
8 proof molds, they were hand copies of this. One was a 
9 Florida design and the other one was this, both in the same 
10 sort of shape. 
ll Q When you say “this" you are referring to Plain- 
12 tiff's Exhibit 3? 
13 A Referring to Exhibit 3. 
14 BY MR. PATTON: 
15 Q Yes? 
16 A At that time I inquired as to the cost, and -- 
17 Q Well, you learned that there was another item? 
18 A Yes. 
19 o” Did there come a time when you learned whether 
20 or not Plaintiff's Exhibit 3 or copies of it were marketed 
21 in the New York City area? 
22 A Yes. We saw the bowl later on in stores that had 
23 previously purchased our bowl. 
2A Q Did you personally see them? 
25 A Yes, I did. 
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° BY THE COURT: 


3 Q Can you tell us epproximately when that was that 
4 you saw them? 
’ . * 
5 
6 
y 
8 
9 
10 x 2 " 
ll A (Continuing) Anyway, I went in to see the bowl, 
12 Exhibit 3, and I noticed the similarity to our bowl. So 
; had 

13 that is how I knew about it. 
14 BY MR. PATTON: 
15 Q Now referring again to the Arrow bowl, Plaintiff's 
16 Exhibit 2, has that bowl been marketed continuously by 
17 Arrow since 1959? 
18 A Yes. 
19 Q In the New York City area? 

ast 20 A Well, I know it has been continuously marketed 
21 as long as I am there, which is 1961. 
2 However, I did work for another company which 
3 was a competitor of Arrow's, so I do have knowledge ofa 

4 2A couple of years prior to that that they were marketing the 

25 item, having seen it in the stores. 


* * * 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


5 


R F& 8S RB 


32a 
lp Brown-direct 23 


BY MR. PATTON: 


Q Does Arrow have an art department? 

A Yes, we do. 

Q What does the art department do? 

A They make original art work for items that we 
either manufacture or import. We have two full-time 


artists in our factory at all times. 
* * * 
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BY MR. PATTON: 
Do you know who designed Plaintiff's Exhibit 2? 
Yes, I do. 
Who? 
Mr. Alex Zinn, former president and owner of 
Arrow Novelty Company. 


MR. PATTON: That is all I wanted to establish 


Q Now, Mr. Brown, do you know a man named Aaron 
Slabodsky? 

A I do. 

Q Who is he? 

A He was the former domestic buyer for Enco and 
the New York City salesman for Enco. 

Q Did you ever have any conversation with Aaron 
Slabodsky about Plaintiff's Exhibit 2, the Arrow bowl? 

MR. COBRIN: May we have a time reference on 

this, your Honor? 


THE COURT: First, did you have any, and then, 


Q Did you ever have any conversation with Aaron 


Slabodsky concerning Plaintiff's Exhibit 2, the Arrow bowl? 


A I did. 
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Q When? 
A In June and July of this past year. 

MR. COBRIN: Your Honor, I move *o strike all 
this testimony about any conversation he may have had with 
Mr. Slabodsky in June of this year. Mr. Slabodsky was 
no longer in our employ; we had already commenced selling 
our accused item, and this is entirely irrelevant. 

Q June or July of 1974? 
A 1973, excuse me, of last year. 

MR. COBRIN: Your Honor -- 

MR. PATTON: It is my understanding the witness 
misspoke. 

MR. COBRIN: Your Honor, may I get a ruling on 
my motion? 

THE COURT: He is just trying to ascertain -- 

MK. PATTON: I would like to lay a foundation. 

THE COURT: We certainly can't tell at this poin 
where Mr. Slabodsky was or anything like that. We have 
this witness who is telling us of a conversation. 

MR. COBRIN: Your Honor, at this time our tray 
had already been on the market. 

THE COURT: Overruled. 

Let me find out what we have here. This is 


a non-jury case. 
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: All right, you have to make your objections and 
3 I have to make my rulings. 

4 Proceed. 

5 BY MR. PATTON: 

6 Q Let us establish precisely, again, when was 

7 this conversation? 

8 A June, July of Yast year, of 1973. 

9 Q At that time do you know by whom Mr. Slabodsky 
10 was employed? 

ll A He was employed by Enco. 

12 Q In what capacity, to yovr knowledge? 

13 A To my knowledge he was the domestic buyer of 

14 souvenirs and the New York city salesman. 

15 Q What did Mr. Slabodsky say to you and what did 
16 you say to him on that occasion? 

17 MR. COBRIN: I object to his esis tiie what Mr. 
18 Slabodsky said to him as being hearsay. 

19 MR. PATTON: Your Honor, if I may -- 

20 THE COURT: I wiJdl permit it. 

21 A Mr. Slabodsky came to me for a job. At that 
~ time he seemed -- 

23 Q I want to be sure -- I want to know what he said 
24 


to you and what you said to him and not characterizations 


or anything else. 
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A He said to me, "I have been trying for many years 
through Bob Steven: ,». .fulti-Products to knock off your 
bowl, but it doesn't ~“e any difference now." 


And I said, "Why?" 

He said, "Because we have already got it knocked 
off in Japan." 

MR. COBRIN: I move to strike that last state- 
ment askeing rank hearsay, your Honor. 


THE COURT: I will permit it. 
* + 


* 


* * * 
CROSS EXAMINATION 
BY MR. COBRIN: 
Q Mr. Brown, do you have any personal knowledge of 


what was deposited with the Copyright Office in order to 
obtain Plaintiff's Exhibit 1, which is the copyright 


certificate ? 
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BY MR. COBRIN: 

Q Isn't it a fact that you have no personal 
knowledge as to whether there were any changes in the bowl 
from 1955 until 1959 when it was deposited with the Copyright 
Office? 

A I believe from 1960, because I used to go into 
the stores as a competitor of Arrow's and saw this bowl, 
so I know from 1960 onward. 

Q I am talking now from 1955 to 1960. Can't you 
answer the question I have asked you? 

A From 1955 to 1960 I would have no knowledge. 


Q Do you know who took care of obtaining Plain- 
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tiff's Exhibit 1, which is the copyright certificatein 


suit? 
A What was his name? 
Q Do you know the lawyer? 
Well, if you would tell me his na‘? I might know. 


I am asking you, Mr. Brown, if you know the 


I don't understand the question. 

Well, I will rephrase it for you, Mr. Brown: 

Do you know the person who on behalfof the 
plaintiff obtained the copyright certificate in suit? 
BY THE COURT: 

Q First of all, do you know who it was? 

A No, I do not know who it was, I am sorry, your 
Honor. 

BY MR. COBRIN: 

Q Isn‘t it a fact that you have no idea whatsoever 
about any of the circumstances of obtaining the copyright 
certificate in suit, Plaintiff's Exhibit 1? 

A I only know -- 

Q I am limiting myself now to direct personal 
knowledge. 

A I don't understand your question, that i: the 


problem. Would you please rephrase it? 
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MR. COBRIN: Can I hear the question back? 
THE COURT: He says he does not understand it. 


BY MR. COBRIN: 


Q Isn't it a fact, Mr. Brown, that you have no 
knowledge whatsoever of the circumstances surrounding 
piaintiff ovtaining this copyright certi*icate? 

MR. PATTON: Your Honor, the question is changed 
a little bit. 

THE COURT: That is all right, he said he could 
‘ot understand the question so he is rephrasing it. He 


asked him to rephrase it. 


A The knowledge that I hav -- 

Q I am talking about direct personal knowledge. 
A I was not with the company at 1955. 

Q I think it requires a yes or no answer. 


Isn't it a fact that you have no personal know- 
ledge about the circumstances surrounding the obtaining of 


Plaintiff's Exhibit 1, the copyright certificate in suit? 


A Yes. 

Q You have no personal knowledge about it what- 
soever? 

A At that time. 

Q At that time, referring to the time it was ob- 
teined? 
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- A That is correct. 

3 MR. COBRIN: Your Honor, I would like to renew 
aa my motion now to strike Exhibit 2. Therelas /*en no con- 

5 nection whatsoever between the exhibit and the work that 
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6 was deposited with the Copyright Office. We are off 

7 on a tangent -- 

8 THE COURT: The plaintiff has not rested yet. 

9 MR. PATTON: Another witness is forthcoming. 

10 THE COURT: Your motion is denied at this time. 
11 You may have a valid point, but at this time I am going to 
2 deny your motion. 

13 You must remember that this is a non-jury case -- 
14 MR. COBh N: Well, yi wr Honor -- 

15 THE COURT: -- and a lot of evidence and 

16 tes:imonyis taken subject to connection. In the event ; 
7 it is connected, fine; if it is not it is not going to be 

18 considered by the Court, 

19 Let's proceed. 

20 BY MR. COBRIN: 

21 Q Mr. Brown, you mentioned that Mr. Slabodsky came 
2 to see you, is that correct? 

“3 A That is correct. 

A Q When was this? 

% June of 1973. 


SS ee 
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2 Q Did Mr. Slabodsky come to see you with respect 


to obtaining employment? 


A He did. 
5 Q Don't you think he tried to ingratiate himself 
with you in order to obtain employment and made statements 


that you would find favorable? 


8 A No, I don't think so. I “on't think he was 

9 that type of an individual. 

10 Q Did you speak with Mr. Slabodsky about the present 
lt lawsuit? | 
12 A No. 

13 MR. PATTON: When? 

14 THE COURT: He says no. 

15 A No, I have not had any contact -- 

16 Q Am I correct that you never made any attempt to 

7 get Mr. Slabodsky to testify in this case? 

18 A No, I did not. 

19 Q Is Mr.Slabodsky presently working out of the New 
20 York City area? 

21 A He works one of Enco's competitors. 

22 2 What is the name of the competitor? 

23 A I think they recently changed their name. 

24 Q Where are they located? 

25 A They are in the Bronx. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHCUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


Brown-cross 34 
Q So it is fair to say that Mr. Slabodsky works 
out of New York City presently? 
A He does. 


MR. COBRIN: I have no further questions, your 


COURT: Anything further? 

PATTON: No, sir. 

COURT: All right, you may step down. 
(Witness excused.) 

COURT: Next witness. 


PATTON: Your Honor, I regret to inform the 


Court that next four witnesses are on paper in deposi- 


tions. 

THE COURT: Yes? 

MR. PATTON: And with your permission Mr. Seymour 
will be the star witness and will read the answers. 

This is Mr. Steinberg's deposition. 

THE COURT: Do you have any extra copy? 

MR. PATTON: I have two copies. I have a list 
of the excerpts to be read. 

MR. COBRIN: This is Mr. Steinberg? 

MR. PATTON: Yes. 

MR. COBRIN: I think I have an extra copy. 

THE COURT: Do you have a list of the excerpts 


to be read? 


. 
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MR. PATTON: Yes (handing). 

Now I would like to say on a very minor point, 
your Honor and Mr. Cobrin, last night there were a couple 
of changes on the list I supplied to you of the excerpts, 
but very minor. 

THE COURT: All right, let's proceed. 

(The following excerpts in Mr. Steinberg's 

deposition were read.) 
“DAN Ile L STEINBERG, called as a witness 
herein,having been first been duly sworn by 

a Notary Public of the State of New York, 

testified as follows: 


"EXAMINATION BY MR. PATTON: 


me What is your name? 

"A Daniel Steinberg. 

"Q Where do you reside? 

“A 43-44 Kissena Boulevard, Flushing, New York. 
et Mr. Steinberg, I take it you are in the sales 


end of Enco National? 


"A That is correct. 

"Q What is your exact title? 

"A Vice president of sales. 

"Q How long have you been in that position? 
"A A little over two years. 
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2 "Q Were yon in Enco prior to becoming vice- 

3 president in sales? 

4 iy Yes. 

5 "Q In what capacity were you with Enco prior to 
6 that time? 

7 oy As a salesman. 

8 "9 What area, basically? What geographical area? 
9 si I worked all areas, I was a house salesman 

10 covering all areas. 

1] "OQ There was no particular territory assigned to 
12 you at that time? 

13 “4 No. 

14 "9 I take it, as a vice-president of sales, that 
15 you are in charge of the sales efforts of Enco? 

16 "A Yes. 

17 "9 And that is a nationwide sales force? 

18 *, Yes, coast to coast. 

19 "Q Is there a separate sales department or 

20 division for the New York City area? 

21 "A No. 

2 on, Are there particular salesmen assigned to the 
vA) New York City area? 

2A "A One man is assigned to that area. 

25 val & Who is that now? 
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"A Lee Weissfeld. 

"Q Could you just very generally describe for me 
what your functions are as vice-president in sales? 

"A I am responsible for sales efforts, sales 
reports, and I coordinate trade shows for our national 
sales force. 

"Oo Do you in that position involve yourselr person- 
ally with customers of Enco? 

“A Yes. 


*o What kind of dealings do you have with Enco 


customers? 

“A I don't think I understand what you mean. 

"Q I'm sorry. I can understand why you wouldn't 
understand. 


"I take it you have a continuing contact with 
Enco customers; is that right? 

"A No, not continuing in rhe sense that you might 
mean it; sporadic occasional contacts with specific ac- 
counts. 

mi Are there particular accounts that you are in 
contact with more so than others, or do you get in touch 
with all kinds of customers? 


"A Generally, major accounts, scattered throughout 


the country. 
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"@ In dealing with customers, do you talk about 
the kinds of items they like to see in the stores? 

"A Generally, no. 

"Q Generally, I take it you -- 

"A Let me rephrase this. 

“oO Sure, go ahead. 

"A If I am working with a specific account, I will 
concern myself with those items that we have available 
for them, rather than new concepts, 

"Q Do you discuss with customers the kinds of items 
that are moving and the kinds of items that aren't moving? 

"A Yes. 

"Q Do you discuss with customers the kinds of 
items marketed by your competitors that are moving or not 
moving? 

"A No. Generally, they are confined to our own 
items that are salable or the lack of salability. 


a © Then within your sales staff, internally, do you 


discuss items of competitors that are moving or not moving? 


"A At sales meetings only. 

"Q I take it then that at the sales meetings you 
would discuss if a particular competitor and particular 
complete line or item is moving particularly well as opposed 


to perhaps a line that you carry? 
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sh Yes, we would discuss this. 
"Q Arrow Novelty is a competitor of yours, Itake 


it, at least in certain lines of items? 

cx It's a matter of opinion. Arrow per se is not 
truly a competitor of ours since our coverage is nationwide 
and theirs is much more limited, They are confined to 
specific areas, where we are covering all 48 continental 
states. 

"Q So certain items on certain lines, though, I 
take it that you do compete with Arrow in certain parts of 
the country? 

"A Yes. 

"Q Do you compete with them in the New York City 
area, in certain lines? 

"A Arrow is not a factor is New York City. 

"Q You mean they are not a major material factor? 


"A Right. 


"2 You do know that they market in New York City? 


"A Yes. : 

“C And they market souvenir and novelty items? 

et Yes, sir. 

"Q I guess what you are saying then is that compared 


to Enco, Arrow is not a major factor? 


"A I would put it this way: In New York City Enco 
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is an innovator, and a leader. I don't know if we control 


major portions of the souvenir business in this city, but 


I would say, on a scale from one to 10, we probably would 
register about seven. We control about 70 per cent 
of the souvenir business within the City of New York. 
"0 Do you have any knowledge of the relevant size 
of Arrow in the New York market on a scale from one to 10? 
a Probably about .5. 
“oO So you have roughly 70 per cent of the market 
and they have roughly 5 per cent of the market? 


"A Right. 
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* * * 
ial @ As a salesman now and as the head salesman now, 


I take it you do try to keep abreast of the marketing 


efforts of Specialty Products and Arrow Novelty? 
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“A Only if our overall sales should fall off. 

In dealing in specifics, it doesn't generally fall down 
to items in the line or lack of items; it generally is 
determined by lack of efforts on the part of the sales 
force. Then if our sales -- and. of course, they are 
kept on a monthly, weekly or yearly basis, and barring 
any unforeseen calamity situation -- if our sales figures 


should drop dramatically, then I would make it my business 


to find out why. The salesmen in the field, if they feel 


they need additional ammunition, items, pricinds, or an 
entree into an account that they previously have not been 
able to sell, then they will come to me. 
*G Now I'm oniy talking about New York areas, so 
let's forget about any other area. 

"Do your salesmen or in particular, Mr. Weissfeld, 
have occasion from time to time to come to you and mention 
to you competing items in the stores handled by other 
companies, such as Arrow and Specialty Products? 

"A Yes. 

"Q So you have occasion from time to time with 
internal salesmen to discuss Arrow Novelty products? 

"A No. We have had occasion to discuss competitive 
items. Very often we do not know the source, but we have 


occasion to discuss items that have made an impact on the 
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2 local market. When I say local, we are limited to say 
3 59th Street to 14th Street and river to river. 

4 "OQ That is basically the local market? 

5 "A Yes, outside of the Statue of Liberty, which 
6 is, of course, separated by the bay. The bulk of it is 
7 Midtown Manhattan. 

8 "0 Is that because the tourists buy their souvenirs 
9 in that area? 

10 "| It's not where they buy them; that is where their 
ll activities are limited to." P 

12 

13 

14 

15 

16 

17 

18 
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23 

2A 
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* * * 
“© Do you know or can you recall who the salesmen 


were since 1963 whohave covered the New York City area, 
if you can recall? 

"2h There were two individuals, Victor Kersten, who 
is now self-employed, and Aaron Slabodsky, who is no longer 
with the company. 

"0 When did Mr. Slabodsky leave? 

"A I would say almost a year ago, it will be a year 
probably in August. 

"Q Do you recall what period of time that Mr. 
Slabodsky was a salesman for this area? 

2h Well, this area was split. We had both of them, 
Victor and Aaron, covering various parts or various 
customers in the City; Aaron probably for the last 10 years 
and Victor for six years, approximately. 


"Q I'm sorry. You will have to tell me again when 
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did Mr. Slabodsky first become a salesman? 

"A I would say about 1942, or ‘63, for Naw York 
City. 

"Q Until when, again? 

"A Until August of ‘73. 

"Q So that Mr. Kersten was -- 

"A He was working at the same time, but the terri- 
tory is divided into two different categories. 

"Q So for about a year then Mr. Slabodsky would 


be under you when you became vice-president in charge of 


sales? 
"A That is correct. 
"Q Did you ever have any conversation with Mr. 


Slabodsky during that year, roughly, about New York City 
souvenir trays? 


bagi | No." 
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MR. PATTON: Skipping :o page 27, line ll. 
"9 I take it from what you said previously that 
between 1963 and today, you have no knowledge that Plain- 


tiff's Exhibit 3 was on the market in New York City? 


"A I have never seen the actual item until today." 


MR. PATTON: Is it understood that Plaintiff's 
Deposition Exhibit 3 is Plaintiff's Trial Exhibit 2, the 


Arrow bowl? 
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MR. COPRIN Yes. 


(Continuing reeding) "Q But you did know about 


"A I know of a tray, a redwood tray, but that's all 


I know wabout it. 


"0 How jong aave you known about it? 
ak I would say six or seven years, but not necessari 
in New York. There are other tiays of a similar nature 


that are marketed throughout the country. 

"Q Have ycu seen others of a similar nature? 

“A Oh, yes. 

"Q Any Sy Arrow Novelty manufacture? 

7s Do they copyright all of their products? 

"Q Pardon me? I don't know. 

“zk Well, this one, the one I have seen, had no 
such marking on the back. 

“9 So you really don't know who makes them or who 
markets them? 

"A I don't know. 

"Q Do you have any personal knowledge of whether 
or not anyone else at Enco had prior to March of 1973 
known about or seen Plaintiff's Exhibit 3? 

a I don't know." 


MR. PATTON: Again referring to Plaintiff's 
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Trial Exhibit 2. 

“Q Again, from what you have told me already, 
I take it that as a matter of course Enco salesmen in 
this area would visit retail establishments? 

"A When you say ‘this area,' do you mean New York? 

"Q I mean New York. 

"A Oh, yes. 

"Q Those retail establishments, I take it handled 
lines of souvenirs and novelties of items of competitors of 
yours? 

"A Yes. 

"Q Does Enco do business with ¥.W. Woolworth & 
Company? 

“A Yes. 


"2 Are they a substantial customer in this area? 


"Mr.Cobrin: What do you mean when you say 


this area? 
"Mr. Patton: Between 59th Street and the Statue 
of Liberty. 
"A You are confining it to New York City? 
"Q Yes. 
Yes, a fairly substantial account. 
Why did Mr. Slabodsky leave? 


Earlier in the conversation you asked me abcut 
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what happens, do I g> cat into the field to the men to 
find out what they are doing or whether they are selling. 
I answered and Itold you not unless their sales dropped 


off, and Mr. Slabodsky was involved in two areas and doing 


neither one satisfactorily. The most important area of 
his was sales which slipped considerably, and this was the 
reason for his separation from Enco. 
"9 What other area was he involved in? 
"A Domestic buying. 
"Q Do you know roughly when his sales started falling 
off? 
"A Well, allowing for the fact that he has been gone 


almost a year, I would say two years ago." 
* * * 
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"DIRECT EXAMINATION 


BY MR. PATTON: 


"9 Mr. Stevens, you are the president of Multi- 


Products? 
| Yes, I am. 
"0 Is the correct name Multi-~-Products? 
Multi-Products, Inc, 


How long have you been president? 
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“A Since about 1968. 

"Q And how long have you been with Multi-Products? 

"A Since March of 1965. 

“Q Just to set the stage, would you des- 
cribe in general terms the business of Multi-Products? 

“A Well, we are primarily simulators of wood in 
molded material. We manufacture novelties and giftware 
items for the souvenir market and the gift store-type 
operations. 

"© And in that connection, do you do business with 
the plaintiff in this case, Arrow Novelty Co.? 

"A Yes, we do. 

“6 And generally, to set the stage, would you 
describe what business you do with Arrow? 

"A We manufacture various souvenir bowls, trays, 
and plagues on an exclusive basis for Arrow, and also 
sell them on our proprietary line, which they market through 
the country for us. 

"Q This item that I am handing you has been marked 
as Plaintiff's Exhibit No. 3 already in this case, and for 
the record, it is the Arrow Novelty Co. New York City bowl." 

MR. PATTON: Skipping the next two lines: 

"Q Do you recognize that? 


"A Yes, this is one which we manufactured. 
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"Q And this is one which frou manufacture for Arrow, 


is that correct? 
"Mr. Cobrin: I object to the form of the 
question. You are leading the witness. 
"By Mr. Patton: 
"Q Well, I will restate it. 
"Do you manufacture this for yourself or Arrow? 
"A For Arrow Novelty exclusively. 
"6 Now, did you ever know a man by the name of 
Aaron Slabodsky? 
"A Yes. 
"Q When did you first meet or talk with Mr. 
Slabodsky? 
"A I first talked with him back in about 1971 
when he was with Enco. 
“Q Can you approximate when in 1971? 
at It was the early Fall. He called me on the tele- 
phone and introduced himself. 
a Let's get into what that conversation was. What 
did he say to you and what did you say to him?" 
MR. COBRIN: I object, your Honor. He is now 
asking the witness to relate a conversation had with the 
witness by a third party. This is the rankest form of 


hearsay. 
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THE COURT: The objection is noted. I will 
take it. 

MR. PATTON: For the record, without being 
argumentative, your Honor, I do not offer this necessarily 
for the truth of what is said but the fact that it was 
said. 

(Continuing wendkinn) "By The Witness: 

"A He called me on the telephone and introduced 
himself as a representative of Enco, who is owned by a 
company known as Universal-Marion, I believe, and he was 
interested in our manufacturing specifically a New York 
City Tray for Enco. And at that time, I told him that I 
had, had numerous inquiries over the years from many 
souvenir jobbers throughout the country and souvenir 
representatives; that our arrangement with these companies 
that we make a specific item for, is that we will not 
manufacture a similar competing item for someone else, and 
the reason being is that we have an investment in the tool 
as well as the customer who we sell it to. We each 
pay half, and there would be no sense in selling them 
competing items to someone else, because we just spend our 
own sales and double our investment. 


“By Mr. Patton: 


"6 Did he say anything in response to that?" 
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MR. COBRIN: Your Honor, I object on the ground 
that it is calling for hearsay. 


THE COURT: He is offering this merely for the 


fact that there was a conversation between Mr. Slabodsky 
and the witness whose deposition is taken. 


Is that correct? 


MR. PATTON: Yes. 


What relevance does it have? 


MR. COBRIN: 


MR. PATTON: Knowledge by Enco. 


THE COURT: We will take it. 
(Reading.oontinued) "Q Did he say anything in 
response to that? 


"A Basically, what he told me was that Enco 


Company couid do a much better job on the item than 
Arrow Novelty, and that I was stupid to sell it to Arrow 
because he could sell -- I don't know how much he mentioned, 
but thousands more than Arrow ever did, and at that time, 
I offered to make him either a memo-pad for New York City 
or a napkin holder, which we do not make for Arrow; but 


he was not interested in that at all. He asked me to 


send him catalogs and price lists and I thought he might 
sell regular items, but he never did. 
“By Mr. Patton: 


"9 Did he say or indicate whether or not he was 


eR -2 
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aware of Arrow's Tray?" 
MR. COBRIN: I object agiin, your Honor. 
THE COURT: Overruled. 

"A To the best of my knowledge, he didn't really do 
anything but assure me that he knew about the Arrow Tray, 
because he said I was stupid to sell it to Arrow. I 
should sell it to Enco. 

"Q Was there any other sinsiaiateistiic tid at that time 
that you remember?" 

MR. PATTON: I assume there is an objection? 
MR. COBRIN: Yes. 
THE COURT: He is objecting to the entire thing... 
MR. PATTON: Basically, that's the gist of 
the whole thing. He called me twice that Fall in regard 
to the same thing. I know that. 

"9 Both conversations had roughly the same gist to 
them? 

"A Right. 

bi Thereafter, did you have any other communication 
with him by telephone, personally or by letter? 

"A To the best of my knowledge, no, not while he 
was at Enco. I did later when he left." 

MR. PATTON: I have designated other portions 


of his deposition, but it occurs to me that I am satisfied 
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where I am, and I will stop there. 


MR. COBRIN: Other than my objections we have 


nothing to designate. 


THE COURT: All right. 


* * * 
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JOHN PASS EULA, called as a witness on behalf 
of the plaintiff, being first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 


BY MR. PATTON: 


Q Mr. Passela, by whom are you employed? 
A Arrow Novelty. 
Q How long have you been employed with Arrow 


Novelty Company? 


A 50 years. 

Q Since about when? 

A 1924. 

Q What is your present position with Arrow? 

A I am assistant to Ritchie and Mr. Brown. 

Q You will have to describe Ritchie. Who is 


Ritchie, just for the record. 
A I beg pardon? 
THE COURT: He wants to know who Ritchie is. 
THE WITNESS: He is seated right there (indicating) 


THE COURT: What position does he hold with the 


company? 
THE WITNESS: He is assistant to Mr. Brown, 
Q And you are an assistant to Mr. Brown? 
A Both of us. 
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Q Between, roughly, 1955 and 1960 were you with 
Arrow at that time? 

A I was. 

Q What was your position with Arrow at that time? 

A I was a department head. 

Q Department manager? 

A Yes. 

Q Have you or have you not ever had any sales 
capacity? 


I was a part-time salesman,too. I covered the 


Which city? 

New York City. 

Do you recognize Plaintiff's Exhibit 2? 
This bowl? This is Arrow Novelty's bowl. 


Thatis the design of Arrow Novelty. 


THE COURT: I know it is difficult, but you will 


have to try to speak up. 
Q I am now going to show you Plaintiff's Exhibit l, 
and this is in evidence, a certificate of registration of 
a claim of copyright. 
I refer you to Item 6, "Date of Publication, 
October 12, 1955." 


On the back I refer you to “Application 
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Received, February 29, 1960." 

Now, do you know of your own personal knowledge 
whether Plaintiff's Exhibit 2 is the bowl a copy of which 
was deposited with the Registrar of Copyrights? 

A Well, Mr. Litzenberger who did the designing -- 
he passed away -- he done all the designing, and I worked 
for Mr. Litzenberger on the designing, and we paid for the 
molds with Multi-Products -- 

Q Do you know that this is the bowl a copy of which 
was deposited with the Copyright Office? . 

A That is the definite design of Arrow Novelty. 
This is Arrow Novelty design. 

Q Is that the one a copy of which was deposited 


with the Copyright Office? 


A Well, that -- Mr. Litzenberger handled that. 
Q Has there ever been any other bowl? 
A No other bowl outside of this one. I have been 


selling this in this City -ver since we manufacture. it. 

Q You noticethe date of publication is October, 
1955. Since that time has there ever been any other New 
York City bowl, a mold for any other bowl than Plaintiff's 
Exhibit 1? 

A We had one in an octagon shape that was ours, 


and we discontinued, but this is the one we stuck with 
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because it has been the best seller of all. 


Q Has this been marketed since 1955? 
A Well -- 

Q Just yes or no. 

A Yes. 


THE COURT: And prior thereto? Prior to 1955? 


Q Has the mold of this ever changed? 

A Never been changed. 

Q Since -- 

A Ever since we started with it that mold has been 


the same,we haven't changed the design. 

Q I want to ask you the same question again -- 
and I know I am repeating myself -- but I have shown you 
this bowl, Plaintiff's Exhibit 2, and I have shown you the 
certificate of copyright registration, Plaintiff's Exhibit 


l. 


Is this the bowl that was deposited with the 


Copyright Office? 


A That is right, the only one we ever had. 
Q Do you know that of your own personal knowledge? 
A Yes, 


MR. PATTON: Thank you. No further questions. 


CROSS EXAMINATION 
BY MR. COBRIN: 


Q You testified -- and correct me if I am wrong -- 
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that you did not know what was deposited with the Copyright 
Office to obtain Plaintirf's Exhibit 1, is that correct? 

A That is the only bowl -- 

Q Can you answer m « estion, please? Did you 
know what was mailed or deposited with the Copyright 


Office to obtain Plaintiff's Exhibit 1? 


A I am pretty sure Mr. Litzenberger -- 
Q Do you have personal krowledge of what it was? 
A I have no personal knowledge; I know that is the 


only bowl we ever had. 
Q Could you answer’ the question. You don't have 
personal knowledge of what was deposited in the Copyright 
Office to obtain the certificate which « mprises Plaintiff's | 


Exhibit ] in evidence, is that correct? 


A In all the years that I -- 
Q Could you answer the question? | 
A I just told you I don't. 

* * * 
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a k * ae te 
REDIRECT EXAMINATION 
BY MR. PATTON: 

Q Where is Mr.Litzenberger? 


A He passed away. 
* * * 


ee ee * 

MR. COBRIN: The first motion I would like to 
make is, I move to strike Plaintiff's Exhibit 2 which was 
admitted subject te connection. There has been no con- 
nection showing what was precisely deposited in the Copvright 
Office. 

Now, we don't know whether this is the item which 


the Copyright Office granted protection on. Plaintiff 


has chosen not to prove it, and +his item is absolutely 
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irrelevant without showing some connection. 
The Copyright Office issues the certificate 


based on the applicant depositing two identical copies 


and the certificate covers what they deposited. There 
has been no proof here as to what was deposited with the 
Copyright Office. 


8 THE COURT: Why can't that be ascertained? 


If it is just a technicality why can't it be ascertained 


other than just a certificate and some other item coming 


ll in? Granted you may have some difficulty where people are 


dead -- 


13 MR. PATTON: I confess I really don't know what 


15 THE COURT: Can't you get a certificate out of 


I should think 


the Copyright Office that this is the same? 


they would do those things; like any other governmental 
document, if that is so, then it becomes prima facie evi- 


dence. 


Now since the issue has been raised -- circum- 
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stantially it may be the same item, but where it is subject 
to absolute proof, why do we need to have this as a problem? 
MR. PATTON: I was not aware, I confess, that 


it was a problem. 
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2 It may be a technical thing, but he has got the right to 

3 raise any issue that comes up. 

4 MR. PATTON: Frankly I was not aware that there 
5 was any additional legal burden on me other than first 

6 putting in the certificate which describes the ball, its 

7 size, its weight -- 

8 MR. COBRIN: I don't believe it describes the 

9 size. 

10 MR. PATTON: It describes the size andvwight. 

11 There has been no other bowl. 

12 THE COURT: Just a moment. 

13 Do we have a ruler in the courtroom? 

14 THE CLERK: No, sir. 

15 THE COURT: Can you tell me whether these are 

16 the dimensions specified in here, 10-1/2 inches by 11-3/4 
17 inches, and does it weigh 1 pound 2 ounces? 

18 MR. PATTON: I can represent that it does, your 
19 Honor. 

20 THE COURT: All right, I will deny the motion on 


that ground. 
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DA eBook STEINBERG, called as a witness 
on behalf of the defendant, being first duly 


sworn, testified as follows: 


DIRECT EXAMINATION 
BY MR. COBRIN: 
Q Mr. Steinberg, are you currently employed? 
Yes. 
Whom are you employed by? 


Enco National Corporation. 


What is your position with Enco National Corpora- 


Vice-president of sales. 
What is the business of Enco? 
Distribution of souvenir and novelty items. 
Q What are your duties as vice-president? 
A Overseas salesman in the field, prepare trade 
shows and supervise all of the men in the field. 
Q How long have you been with Enco? 
A Almost 12 years. 


Q And in what capacities? 
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Primarily as a salesman. 


Mr. Steinberg, I hand you Plaintiff's Exhibit 4 


in evidence and ask you to examine it. Have you ever seen 


that tray before today? 


A 


Q 


A 


Q 


in Las 


marks? 


A 


Q 


A 


Q 


A 


Yes. 

When did you first see it? 

The end of January of 1973. 

And where did you see it? 

Circus Circus Hotel in Las Vegas. 


When you saw’ the tray at the Circus Circus Hotel 


Vegas did yov check it for copyright and trade- 


Yes, 

Did you find any? 

None. 

Did you purchase the tray? 

Yes, I did. 

What was your purpose in purchasing it? 


Basically it is an ideal souvenir item; it 


contains all of the salient features that one who is a touris 


in Las Vegas would be able to incorporate into one item, 


and it would lend itself to other areas throughgut the United 


States. 


Q 


Did you ever discuss this tray with anybody in 
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Enco? 

A Yes. 

Q Whom did you discuss it with? 

ry Mr. Herb Bendell. 

Q Who is Herb Bendell? 

A He is our overseas buyer. 

Q Why did you .discuss the tray with Mr. Bendell? 

A All products of this natv 2 in overseas pur- 


chases would go through Mr. Bendell. 


Q When was this discussion with Mr. Bendell? 

A Probably some time in February or March of 
1973. 

Q Did you discuss with Mr. Bendell how the Las 


Vegas tray, Plaintiff's Exhibit 4, could be used? 


A Oh, yes. 
Q What did you discuss? 
A Such areas as Mount Rushmore, Yellowstone National 


Park, Pike's Peak, various points of interest to tourists 
throughout the United States. 

Q Did you discuss with Mr. Bendell as to featuring 
the landmarks for a particular point of interest on a tray 
for that particular locale? 


A Yes. 


Q Did you discuss with Mr. Bendell a New York City 
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Yes. 

Q Was a conclusion reached with respect to the 
manufacture of the New York City tray? 

A We decided that we would go ahead with a tray of 
this natv'e for New York City. 

Q Did you discuss with Mr. Bendell at any time what- 
soever prior to this lawsuit an Arrow tray which depicted 
scenes of New York City? 

A No. 

Q Did you know of an Arrow tray which depicted 
scenes of New York City prior to this lawsuit? 

A No. 

Q Did you ever see an Arrow tray which depicted 
scenes of New York City prior to this lawsuit? 

A No. 

Q Do you know an Aaron Slabodsky? 

A Yes. 

Q Did you ever at any time whatsoever discuss with 
Mr. Slabodsky an Arrow tray which depicted scenes of New 
York City? 


A No. 


Q Did you ever at any time whatsoever discuss with 


Mr. Slabodsky the Enco accused tray, and by that I am 
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referring to Plaintiff's Exhibit 3? 

A Which is? 

Q This tray here which I hand you. 

THE WITNESS: Mr. Cobrin, would you repeat that 

last question? 

Q Did you ever discuss at any time whatsoever with 
Mr. Slabodsky the design of the tray which you now hold, 
Plaintiff's Exhibit 3? 


A No. 


Q Did you ever discuss with Mr. Slabodsky in any 


manner whatsoever the manufacture of the tray which you 
now hold, Plaintiff's Exhibit 3? 

A No. 

Q Did you ever discuss in any manner whatsoever 
with Mr. Slabodsky the development of the tray which you 
now have before you,Plaintiff's Exhibit 3? 

A No. 

Q Did Mr. Slabodsky have anything to do with the 
design, development or manufacture of Plaintiff's Exhibit 3 
which you now have before you? 

A Not as far as I know. 

Q I now hand you Plaintiff's Exhibit 2, which is 


the Arrow tray. When did you first learn about that tray? 


A At the beginning of the suit. 
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Q Was Mr. Slabodsky discharged from Enco's emp loy- 
ment? 

A Yes. 

Q When would that be? 

A August of 1973. 


MR. COBRIN: That is all, your Honor. 
CROSS EXAMINATION 


BY MR. PATTON: wate 


Q Mr. Steinberg, how many times, roughly, would 
you say you visited New York City retail stores, customers o 


Enco in the 12 years you have been there? 


A Maybe a half-dozen. 

Q A half-dozen times? 

A Yes. 

Q Do you know whether or not other salesmen 


responsible for this area visited New York City retail 


establishments? 
A Enco salesmen? 
Q Yes, Enco salesmen. 
A Oh, yes. 
Q Before you became vice-president were you 


responsible for New York City sales? 
A No. 


Q That was Mr, Slabodsky, I take it? 
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Yes. 


And also another gentleman whose name 


Mr. 


Mr. 


Yes. 
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Kersten, 


Kersten? 
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* * * 
Q Mr. Steinberg, have you among other stores 


visited F.W. Woolworth & Company? 
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A Yes. 

Q Have you from time to time seen competitors’ 
items in the stock at Woolworth's? 

A Yes. 

Q Have you visited other companies such as Kresge's 
and other companies such as that? 

A Most of the vendors of our merchandise I have 
visited at one time or another. 


Q And have you seen in these stores items marketed 


by competitoi's? 


A Yes’, various items. 

Q Souvenir items? 

A Yes. 

Q I take it your visiting of those stores goes 
back over the 12 years of your emp 1o} rent, is that so? 


A From time to time, yes. 


Q And yet you maintain that you never saw the 


Arrow tray, Plaintiff's Exhibit 2? 


A Never seen it. 

Q Never heard of it? 

A No. 

Q In your depositi: |, Mr. Steinberg, taken on June 


20 of this year at page 27, I will ask you if you were 


asked these questions and if you gave these answers: 
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that is all you know about it, you were referring to 
several trays? 

A Several different types of trays. 

Q Now, when you saw the Las Vegas bowl in Las 
Vegas, Plaintiff's Exhibit 4, did you ask arourd to find 


out who made it? 


A Yes, I did. 
Q What did you discover? 


A The buyer for the location where I had purchased 
it could not remember exactly who he had purchased it from 
except that it was a firm that was located on the West 


Coast in the Los Angeles area. 


Q Did he tell you the name of the firm? 
A No. 

Q Could that firm be called Amsco? 

A No. 

Q It could not? 

A No. 

Q Who was this who told you about this? 
A This would be Mr. Sam Dvorak. 

Q Of where? 

A Of Circus Circus. 


Q He told you about Plaintiff's Exhibit 4? 


Yes. 
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2 that is all you know about it, you were referring to 
3 several trays? 
4 A Several different types of trays. 
5 Q Now, when you saw the Las Vegas bowl in Las 
5 Vegas, Plaintiff's Exhibit 4, did you ask around to find 
7 out who made it? 
8 A Yes, I did. 
9 Q What did you discover? 
10 A The buyer for the location where I had purchased 
11 it could not remember exactly who he had purchased it from 
12 except that it was a firm that was located on the West 
13 Coast in the Los Angeles érea. 
14 Q Did he tell you the name of the firm? 
15 A No. 
16 Q Could that firm be called Amsco? 
17 A No. 
18 Q It could not? 
19 A No. 
20 Q Who was this who told you about this? 
21 A This would be Mr. Sam Dvorak. 
Q Of where? 
A Of Circus Circus. 
*” Q He told you about Plaintiff's Exhibit 4? 


A Yes. 


18 


19 


® F& 8S B 


85a 


lp Steinberg-cross 90 

Q And he never called to your attention Plaintiff's 
Exhibit 5? 

A Never. 

Q Did we mention the name of Karol Western 
Company? 

A No. 

Q As between you and Mr. Bendell, who first suq- 


gested getting a New York City bowl? 
A x don't know. It might have been mutual. 
Q When you brought it back from Las Vegas was 
it your intention to get a New York City bowl in particular? 


aN Not necessarily. It was brought back for othér 


areas, all areas. 


Q Did you have in mind, perhaps, getting a Florida 
bowl? 

A Possibly. 

Q What was it that attracted you to the Las Vegas 


bowl? Did the shape draw its attention to you? 

A Partially the shape; mostly the registration 
of the details within the tray. The fact that it covered 
all the points of interest to the tourists within Las Vegas, 
and those it could not cover it spelled out mthe border. 

Q The brown color, was that attractive to you? 


A Only as of secondary importance. 
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Q It doesn't matter what color it is? It doesn't 


really matter what shape it is? 


> 


A I would say no. 


5 Q It does not matter what size it is, I suppose? 

6 A Size, yes. If it was smaller you couldn't get 

7 the details. If it was larger it would be too cumber- 

8 some. 

9 Q So you were limited to this exact surface, is 

10 that it? 

ll A No, I would say approximate size. It may have 
12 been an inch smaller or an inch larger, but generally of 

13 this size. 

14 Q Now, prior to March of 1973 had Enco marketed 

15 any souvenir ball of the same size, the same shape and the 
16 same color as Plaintiff's Exhibit 3, which is your New York 
17 City bowl? 

18 A Yes. 

19 Q Exactly the same size, shape and color? 

20 A No, of general dimensions. 

21 Q Well, what general dimensions? 

22 A Roughly, 8 x 10 but not necessarily rectangular. 
2 It could have been round but of a different material. 

2A Q What kind of material? 

25 A Paper mache. 
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Q You manufactured that and you sold that in the 
New York City area? 
A No. 
Q Where? 
A Well, we made several: one for Mount Rushmore; 
one for Yellowstone National Park. 
Q It had a different shape? 
A Slightly different shape. 
Different size? 
Three-dimensional. 
Same color? 
Yes. 
Brown? 
Of a brownish cast, 
Just brown, no reds or blues? 


A No. 


Q About how big was it compared to this, bigger 
or smaller? 
A I would say the same general size. 
Q That is the only thing you manufactured of a 
Similar shape, size and color? 
A To the best of my knowledge. 
Q And it was not of New York City? 


No. 
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Q Now, when you discussed with Mr. Bendell getting 


a New York City bowl, was anybody else present at those 


discussions? 

A I think there were just the two of us. 

Q Just the two of you? 

A Yes. 

Q No other szlesman? 

A No. 

| Q Is it possible that there were other salesmen 

there? 

A I would say there was an outside possibility, 


but just barely. 


Q But, certainly Mr. Slabodsky was not present 
A No. 
Q You didn't think of asking him to discuss the 


New York City bowl? 
A No. 


Q Prior to March of 1973 had you ever heard of 


Multi-Products? 


A Yes, vaguely. 

Q Did you know what business they were in? 

A Molded plastics. 

Q Did it ever occur to you to have a domestic 


supplier for your New York City bowl? 
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A No. 
3 Q Mr. Slabodsky was in charge of domestic buying, 


wasn't he? 


A No. 


He was not? 


Q 


A No. 


8 Q Didn't he have something to do with domestic 
buying? 
10 A He was a re-buyer, a reorder buyer. 

11 Q A reorder buyer? 

12 A If I can distinguish -- 

13 Q Things that are already bought -- 

14 A That were already bought, he was authorized to 
reorder. 
16 Q You would have no personal knowledge, I take it, 
| of whether Mr. Slabodsky did or did not go to Multi-Products 


in 1971 and seek a New York City bowl for Enco? 


A No. 
20 Q He never talked to you about that? 


A No. 


Q Would you state whether or not your New York City 


sales between 1970 and 1971 declined? 


MR. COBRIN: I ebject, your Honor. This is 


entirely irrelevant. 
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THE COURT: Yes. 

MR. PATTON: I suggest, your Honor, that Mr. 
Steinberg said that whenever sales dropped he went out and 
looked into competitors' items and tried to see why other 
items were moving and theirs were not. 

MR. COBRIN: Also, your Honor -- 


THE COURT: All right, I will reverse myself. 


Gx ahead. 
Q To your knowledge, of course. 
A Did they decline? 
Q Yes. 
A Between 1970 and 1971? 
Q Yes. 
A I would say not appreciably, no. 
Q But they did decline? 
A Somewhat? 
Q Somewhat? 
A Yes. 
Q Did you have discussions with New York City sales 


men about the decline in sales? 


A At that time I was not authorized to make any 


kind of judgment or decision. 


Q You were not the vice-president at that time? 


A That is correct. 
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You were a salesman involved in other areas? 
Other areas. 
Q So you would not know whether or not Enco sales- 
men in 1971 discussed a decline in New York City sales? 
A No. 
Q What about 1972? Was there a decline in sales? 
Yes. 
Were you vice-president then? 
A No. 
Q So you didn't have any discussions about a 
decline in sales or the reasons for it? 
A I was sales manager under different management 
and was unable to make any changes whatsoever. 
Q Prior management was Mr. Louis Wolfson, is that 
correct? 
A Yes. 
Q And he sold it subsequently? 
A Right. 
Q What about 1973? 
A In 1973, I believe it was April, under new 


management the continuing rate of decline of sales in New 


York City forced me to terminate Mr. Slabodsky. 


Q You were vice-president at that time? 


A Yes. 
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When did you become vice-president? 

Shortly stves-sevis of 1973. 

So shortly after you became vice-president you 
Slabodsky because his sales declined? 
Declined is probably a poor word. 

Fell off? 

Dropped. 

Dropred? 

Yes. 

Significantly? 

Highly significantly. 

Did you talk to him why sales were dropping? 


Yes. 


Did you talk to him about why competitive items 


were succeeding and his were not? 


A 


Q 


No. 


You did not ask him whether his sales were fall- 


ing off because competitcrs' sales were increasing? 


A 


If I may I can tell you why the sales were 


falling off. 


Q 


A 


> oO 


Yes. 
Lack of effort. 
Lack of effort? 


Yes. 
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On Mr. Slabodsky's part? 


Precisely. : 
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HERBERT BENDELL, called as a witness on 


behalf of the defendant, being first duly sworn, 


testified as follows: 


DIRECT EXAMINATION 


BY MR. 


Q 


COBRIN: 
Mr. Bendell, are you currently employed? 
Yes. 
Whom are you employed by? 
Enco National. 
In what capacity? 
Overseas buyer. 
How long have you been employed by Enco? 
A little over seven years. 
In what capacity? 
As a buyer. 
What does the job of buyer entail? 


~~ 
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100 
2 A It is the purchasing and evaluating of mer- 
chandise acquired overseas, imported into the United States 
for sale by our sales force here in this country. 
5 Q Does Enco do its own manufacturing? 

6 A No, we don't. 

7 C Why is that? 

8 A Well, we fottnd it economically more feasible to 
have the local factories in those countries where I visit 
do the manufacturing for us. 
ll Q Did you sear Mr. Brown's testimony this morning 
that in 1973, March, he saw a mold copy, a copy of Enco's 
accused tray? 
Yes, I did. 


Is it possible he could have seen it at this 


It is impossible for him to have seen this tray 


in March. 


% 


Q Why would that be? 
* * * 
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Q Would it have been possible, Mr. Bendell, for 
Mr. Brown to have seen this tray in March or April of 


1973? 


THE COURT: Why don't you ask him when it was 


manufactured, 
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A No, it would not have been possible for him to 
see it in March or April. 

Q Why is that? 

A Firstly, I didn't get to Japan until the end of 
March. I didn't get ,to Nagoya until the beginning of 
April. The factory had not seen my tray -- in other 
words, we had not discussed anything until the early part 
of April, and subsequently to discussing it and having the 
art work prepared and finalized there was just no way -- 
as a matter of fact, when the order was written in the 
latter part of April, April 23 or April 27, even at tat 
time I had not seen a sample of the completed tray. That © 
order was written based upon the art work, based upon the 
completed art work subject to approval of the samples. 

After the order was written in Nagoya I traveled 
to Hong Kong, Tai Won, and subsequently came back to Japan 
some time in May, the latter part of May, and only in the 
latter part of May did I see a handmade sample of the tray 
depecting -he various designs. 


THE COURT: Can we really get down to the question 


as to when it »as that they were in the position to manu- 


facture it after having received all the necessary art 
work or descriptions or diagrams, and so forth? 


THE WITNESS: When were they in a position? 
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THE COURT: Yes. 

THE WITNESS: After I saw the handmade sample. 
They first had to make production molds. 

THE COURT: When was the handmade sample that 
you saw? 

THE WITNESS: From what I can recollect, this 
handmade sample wus prepared three or four days before I 
returned to Japan, which was the latter part of May. 
But after that the metal molds had to be made -- 

THE COURT: I understand. 


BY MR. COBRIN: 


Q Mr. Bendell, do you know a Mr. Daniel Steinberg? 
A Yes, I do. 

Q How long do you know Mr. Steinberg? 

A We worked for the same firm. 


MR. COBRIN: May the record reflect I am handing 


the witness Plaintiff's Exhibit 4. 


THE COURT: Very well. 


Q Did you ever discurs Plaintiff's Exhibit 4 which 
you have before you with M:. **sinbero? 

A Yes, I did. 

Q when would the: ‘3s? 

A 


The latter part of January, some time in February 
of 1973. 
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Q How did you happen to discuss with Mr. Steinberg 
Plaintiff's Exhibit 4 which you have before you? 

A Well, this tray was brought in by Mr. Steinberg; 
he was out on the West Coast on business, and told me when 
he came back that he purchased the tray some place, I 
didn't ask him where, and we both felt -- he obviously 
felt when he purchased the tray, and as soon as I saw the 
tray we both felt it was a natural type of item for our 
business, and we thereupon set about discussing various 
ways and means of utilizing it so that we could make money 
on it. 

Q Was a New York tray discussed? 

A Yes. 

Q How did you intend to vtilize it so you could 
make money on it, referring now to the Las Yegas tray, 
Plaintiff's Exhibit 4? 

A Well, as far as I was concerned - and I believe 
he felt the same way about it - it was a fairly attractive 
tray as it was, and we saw no reason to change it. 

As far as I was concerned, I intended to use the 
Same size, same shape, same coloring for whatever trays I 
was going to make. The only difference is that I would 


change the inside designs to coincide with the various 
Places that we 


sell throughout the country, whether it 
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be in Atlantic City or New York or Florida or Wisconsin, 


and we would use essentially the same size and finish. 


Q When you say "coincide,"what exactly do you 
mean? 

A I beg your pardon? 

Q When you said "coincide," did you mean that 


whatever was on the tray would coincide with the landmarks 
for aparticular locale? 

A That is right. We woulc make designs for 
the various locales where we intended to sell it; just 
adapt the inside design. 

Q Was the New York City trade to feature all New 
York City landmarks? 

A Yes. 

Q Did you go on a buying trip in 1973 after the 
discussions you had with Mr. Steinberg with respect to the 


Las Vegas tray, which is Plaintiff's Exhibit 4? 


A Yes, I did. 
Q Where did you go? 
A I went to Japan, Hong Kong, Tai Wan, Korea, 


various other places in the Orient. 


Q And when did you go on this trip? 


This was the latter part of March of 1973, 
Di 
d you while in Japan make arrangements for 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


. 


17 


18 


22 
2 
2A 
r-5) 


101a 
lp Bendell-direct 106 


the manufacture of Enco's accused tray? 


A Yes, 
Q Whom did you make these arrangements with? 
A Well, they were made with a factory by the name 


of Matsudo through our local agents in Nagoya. 

Q Did you give any instructions to Matsudo as to 
what the tray would look like? 

A Yes, I did. 

Q Referring now, of course, to the New York City 


tray you were going to make? 


A Yes, I did. 
Q What instructions did you give Matsudo? 
A Well, the instructions were that I wanted tohave 


a tray made that was to be exactly this size, this shape, 
a brown wood finish color similar to the tray that I 
prought to him, and for it to contain New York City designs 
instead of the Vegas designs which were of no use to us. 
Q Excuse me, which tray did you bring to Matsudo? 
A This is the tray that Mr. Steinberg picked up 
in Las Vegas. 
MR. COBRIN: Let the record reflect that this 
is Plaintiff's Exhibit 4. 
BY MR. COBRIN: 


Q Did you give any other instructions to Matsudo? 


SOUTHERN DISTRICT COURT REPORTERS, U.S, COURTHOUSE 


zn & 8 B 


102 a 
lp Bendell-direct 107 


A Yes, I aia. 

May ™ neve our tray? 

Q Yes (handing). 

A When discussing the item with the factory I gave 
him specific instructions on where to place the items that 
are located and shown on this tray. Specifically I told 
him to put the Statue of Liberty in the center -- 

Q Mr. Bendell, excuse me. Did you instruct 


Matsudo as to what landmarks werto be used? 


A Yes. 

Q And what instructions did you give him in this 
regard? 

A I specifically mentioned the locations that I 


wanted these iandmarks to appear -- 


Q Did you tell him which landmarks you wanted? 
A Absolutely. 
Q Which landmarks did you tell him and why did you 


choose those? 


A Well, I specifically chose five major ones on 


here, the Statue of Liberty, Rockefeller Center, Empire 


Stat’ \.'1ding, World Trade Center and UN Building, 
because ‘.1e time they were five of the most popular 
sightsee..:' sites in the City. Of course, there are many 


others, but they were five of the most popular ones, and 
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I specifically told him to put Rockefeller Center on the 
left, the Statue of Liberty in thecenter, the World Trades 
Center in between these -wo -- 

Q Which two are those you are referring to? 

A The World Trades Center between the Statue of 
Liberty and Rockefeller Center, and between the Statue of 
Liberty and the Empire State Building I requested that he 
put the UN Buildings. 

I further instructed him to put a plane in the 
lefthard corner to signify the two major airports that are 
well known in our City; and I also instructed him to put 
a rose in the position that it ap ears. This i:) a New 


York State flower and it has significance. 


I also instructed him to make a skyline waterfron 


scene, and specifically snstructed him to be sure that the 
five major landmarks are to be titled with their respective 
names so that these people will] know what buildings they . 
are when they get back to Timbucto. 

I also instrcted them tu put the New York City 
lettering on the top, and along with all of those in- 
structions I gave him a good deal of accompanying art 
work and samples of various items to proceed. 

Q What was your purpose in giving them art work 


and samples? 
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2 A Well, generally speaking, that is the only way 

that this tray could turn out with any degree of authentic- 
ity and to m *e it look good, he had to have all the 
material that I did give him. 
It is the usual way of doing business. 


7 MR. COBRIN: May I ask that the clerk mark 


as Defendant's Exhibit A for identification -- 
THE COURT: Do you want to showit to counsel 
first? 
ll MR. COBRIN: I am going to give him a copy. 
I have one for you also. 
13 THE COURT: Do you have any objection, Mr. 
Patton? 


xx 15 (Defendant's Exhibit A marked for 


16 idonti fication.) 
17 MR. PATTON: I have no objection. 
18 THE COURT: If there is no objection, it will 
19 be received in evidence, 
B xx 20 (Defendant's Exhibit A received in 
21 evidence.) 
22 BY MR. COBRIN: 
2 Q Mr. Bendell, I show you Defendant's Exhibit A 
prt in evidence and ask you if you can identify this? 
25 A Yes, I can identify this as an original art work 
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prepared by our art staff a few years ago. It was made 
for a place mat that we are currently marketing, but 
you will note that it has Rockefeller Center, Statue of 
Liberty and the Empire State Building, which is in the 
full drawing that was made out of this one. It also 
contains the UN Building, the World Trades Center. 
It contains a picture of an airplane. Tt also contains 
a New York City skyline waterfront scene. 
It has the New York City heading on the 
and it has all of these various locations, titles, so 
that they indicate what they are, and all of these different 
locations appear on the tray that we made. 
Q Was this given to Matsudo? 
A Yes. 
MR. COBRIN: I ask that the clerk mark 


Defendant's Exhibit B a place mat. 


THE COURT: Show it to counsel first to 


whether we can receive it in evidence. 
MR. PATTON: I have no objection. 
THE COURT: All right, received in evidence. 
(Defendant's }xhibit B received in 
evidence.) 


BY MR. COBRIN: 


Q Mr. Bendell, I hand you Defendant's Exhibit B 
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in evidence and I ask you if you can identify that? 
A Yes. 

This is a place mat that was made as a direct 
result of the art work that I just described to you. 

It is made in the United States and it has 
been marketed by us and being sold by ussince April, 
1972. 

MR. COBRIN: I ask that the clerk mark as: 
Defendant's Exhibit C for identification a picture of the 
Empire State Building. 

THE COURT: Any objection? 

MR.PATTON: No, sir. 

THE COURT: It will be received in evidence. 

(Defendant's Exhibit C received in 

evidence.) 


& 


BY MR. COBRIN: 

Q Mr. Bendell, I hand you Defendant's Exhibit C 
and I ask you if you can identify that? 

A Yes, I can. This isan actual photograph of the 
Empire State Building. It is dated July of 1954. This 
photograph I was carrying with me at the time, and I also 
gave this to the factory along with the various other art 
works, because I wanted to give him as much as I possibly 


could, and in this case it was an actual photograph cf the 
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Statue of Liberty, and 1 1elt that this, too, would help 
him in the execution of the mold that was going to be 
made for our tray. 

MR. COBRIN: I ask that the clerk mark -- 

THE COURT: First see if he has any objection to 
it. 

MR. COBRIN: -- this as Defendant's Exhibit D 
for identification. 

THE COURT: Any objection to this? 

MR. PATTON: No objection. 

THE COURT: All right, it will be received in 
evidence. 

(Defendant's Exhib’t D received in 

evidence.) 


BY MR. COBRIN: 


Q Mr. Bendell, I now hand you Defendant's Exhibit D 
in evidence and ask you if you can identify that? 
A Yes. 
This is just another piece of art work with the 
New York City design that I gave to Matsudo so that he could 
refer to that, so his artists and mold-makers could refer 
to it when they were executing our tray. 
It contains the Statue of Liberty, Empire State 


Building, Rockefeller Center, World Trades Center, New 
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York City headina on top, and each of the various land- 
marks being titled just as they are in our tray. It 
was given to him. 
Q You say it was given to Matsudo? 
A The art work was given to the factory. 
MR. COBRIN: I ask that the clerk mark as 
Defendant's Exhibit E for identification what is known as 
a mirror box. 
MR. PATTON: No objection. 
THE COURT: All right, it will be received in 
evidence. 
(Defendant's Exhibit E received in 
evidence.) 
BY MR. COBRIN: 
Q Mr. Bendell, I hand you Defendant's Exhibit E 
and I ask you if you can identify that? 
A Yes. This is a mirror jewel box that we have 
been marketing since July of 1972. 
It contains the exact design I have just described, 
with the World Trades Center, Rockefeller Center, Statue of 


Liberty and Empire State Building with tne appropriate 


headings, and the New York City lettering on it. 


The same design also appears on a number of 


other items that we are marketing. 
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MR. COBRIN: I ask that the clerk mark as 
Defendant's Exhibit F for identification a postcard 
which contains a depiction of the World Trades Center. 

MR. PATTON: No objection. 

THE COURT: All right, received in evidence. 

(Defendant's Exhibit F received in 

evidence.) 

BY MR. COBRIN: 

Q Mr. Bendell, I hand you Defendant's Exhibit F 
in evidence and I ask you if you can identify this? 

A This is a postcard that I had in my possession 
at the time. It is an artist's rendition of the World 
Trades Center. It has very nice detail and happens to be 
an extremely nice picture, a little bit nicer detail than 
some of our sketches, and I, too,felt that the factory corld 
make some use of it when designing ours, our tray, and I 
gave it to him. 

MR. COBRIN: I have been advised by Mr. Patton 
that there is no objection to this next exhibit. 
THE COURT: All right. 
(Defendant's Exhibit G received in 
evidence.) 


BY MR. COBRIN: 


Q Mr. Bendell, I hand you Defendant's Exhibit G 
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lp 
in evidence and I ask you if you can identify this? 

A Yes. This is another original piece of art 
work created by our art staff for a particular item that 
we are currently marketing. The art work contains the 
Statue of Liberty, the Empire State Building, Rockefeller 
Center. It also contains the airplane; it contains the 
UN Building, and it has the skyline waterfront scene; 
it has the New York City lettering in the exact style of 
lettering that we used on our tray. 

It also has the appropriate titles next to the 
landmarks to indicate what they are. 

I would also like to bring to the Court's 
attention that on thisparticular pie of art work there 
is a pencil line, an art pencil line, indicating to the 
factory -- this was my way of indicating to him that in 
preparing the art work for our tray I did not want to use 
a type of straight-acros: front, waterfront scene. I 
wanted the waterfront scene to be put on a curve or on an 
arc; and subsequently this is the way it turned out on our 
tray, and we were quite happy with it. 

But, in any event, -his particular art work 
was prepared by us back in 1967, which was when we first 
started to market this particular mug -- 


MR. PATTON: I didn't hear that 
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A (Continuing) In 1967 this art work was first nade 
up. It does not contain the World Trades Center because 
this art work predates the completion of th« World Trades 
Center. 

Q Am I correct that Defendant's Exhibit G was 
given to Matsudo? 
A That is exactly right. 

MR. COBRIN: I ask that the clerk mark as 
Defendant's Fxhibit H for identification a drinking mug. 
Is there any objection, Mr. Patton? 

MR. PATTON: No objection. 
MR. COBKIN: There is no otjection, I am advised, 
to it, and may it go directly into evidence? 
THE COURT: It will be received. 
(Defendant's Exhibit H received in 
evidence.) 
BY MR. COBRIN: 
Q Mr. Bendell, I hand you Defendant's Exhibit H 
in evidence iad ask you if you can identify this? 
A This is the drinxing mug that contains the 


design I just mentioned to you, which was designed a number 


of years ago. It is an American-made mug, an~ it has been 


on sale since 1967. 


MR. COBRIN: I ask that the clerk mark as 
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Defendant's Exhibit I for identification the art work for 
+ a telescope, that wraps around a telescope. 

Do you have any objection, Mr. Patman? 

MR. PATMAN: No. 

THE COURT: All right, it will be received in 
‘evidence. 

(Defendant's Exhibit I received in 

evidence.) 
By MR. COBRIN: 

Q Mr. Bendell, I hand you Defendant's Exhibit I 
ana I ask you if you can identify that? 

A Yes. 

This is an original art work of ours that we 
are currently usiha on a telescope, a child's telescope, 
that we are selling. 

The art work contains the Statue of Liberty, 
the Empire State Building, the UN Euilding, Rockefeller 


Center. 


It also contains the New York City skyline, water- 
front scene. 

Tt also contains an aixplane. 

It has the lettering in two places on top and in 
one place cn the bottom, the New York City skyline, New York 


City letterings, both encompassed in a ribbon<type of 
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lettering which we utilized on our tray. 
It also has a type of cloud effect that the 
factory perhaps utilized in the execution of the tray. 


And I might add that this particular telescope 


6 that we are marketing nein: Chak we are selling now, we 

have been selling since July, 1971, but the art work itself, 
the original art work, was prepared 15 or 20 years ago. 
9 MR. COBRIN: I ask that the clerk mark as 
Defendant's Exhibit J in evidence -- Mr. Patton indicated 
there is no objection -- a telescroe. 
12 THE COURT: All right, it will be received in 
evidence. 
(Defendant's Exhibit J received in 
evidence.) 


COBRIN: 


BY MR. 


17 Q Mr. Bendell, I hand you Defendant's Exhibit 7 


and I ask you if you can identify this? 


A This is a telescope on which the wraparound art 


-& 


_work that I just explained in detail was used or utilized 


on. 


I ask that the clerk mark into 


MR. COBRIN: 


evidence Defendant's Exhibit K, which is art work for a 
plate. 


THE WITNESS: Actually, it is a tray. 
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THE CLERK: No objection? 

MR. COBRIN: Mr. Patton Salt: we he had no 
objection. 

MR. PATTON: No objection. 

THE COURT: All right, it will be received in 
evidence. 

(Defendant's Exhibit K received in 

evidence.) 

BY MR. COBRIN: 

Q Mr. Bendell, I hand you Defendant's Exhibit K 
and ask you if you can identify that? 

A Well, this is an original art work prepared by 
our artists in our office for a bamboo tray and a bamboo 
pole which we are importing. 

The art work contains the Statue of Liberty, 
the Empire State Building, the UN Building, Rockefeller 
Center, a picture of an airplane, with all of these land- 
marks titled for recognition. 

It also contains a double ring of roses as an 
integral part of the design, these roses being the New York 
State flower, and it makes for a nice-looking item. 

It also contains ribbon-type lettering in the 


center. 


The actual lettering will be clearer on the actual 
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item, but the ribbon-type lettering which we had used many 


3 times in the past has proven quite popular. 
4 Q Was Defendant's Exhibit K given to Matsudo? 
§ A This art work was also given to Matsudo. 
6 MR. COBRIN: I ask that the clerk mark in 
7 evidence Defendant's Exhibit L, which is a bamboo tray 
8 || containing the art work of Defendant's Exhibit K. 
9 Mr. Patton has indicated he has no objection. 
xX 10 (Defendant's Exhibit L received in 
ll evidence.) 
2 BY MR. COBRIN: 
13 Q Mr. Bendell, I hand you Defendant's Exhibit L in 
14 evidence and ask you if you can identify this? 
15 A Yes. 
16 This is the bamboo tray that utilizes the design % 
7 I just mentioned, with Rockefeller Center, UN, Empire State : 


Building, Statue of Liberty, an airplane, the rose design 
and the utilization of the ribbon-type lettering. 


It also contains a cloud effect which may or may 


21 not have helped the factory, and this particular tray has 
22 been marketed by us since early 1970. 

23 MR. COBRIN: I ask that the clerk mark into 

| evidence as Defendant's Exhibit M the art work for a Royal 
rs) china plate. 
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Mr. Patton has advised me that he has no object- 


ion. 

THE COURT: All right, it wiil be received in 
evidence. 

MR. PATTON: My enly objections ar sthetic 
ones. 


(Defendant's Exhibit M received in 
evidence.) 
BY MR. COBRIN: 
Q Mr. Bendell, I hand yeu Defendant's Exhibit F 
in evidence and ask yu if you can identify this? 
A Yes. This is an original New York City design ° 
prepared by our artists. 

This particular dec::;*, 1s not currently being 
utilized on any of our items, tt it has good renditions 
of the Empire State Building, Satue of Liberty, UN Building, 
the New York skyline; it has a cloud effect in back of the 
building. 

All of the landmarks are titled for identi- 
fication, and it was a good selling design eight or ten 
years ago when it was first made up. 

Since I had it with me I gave it to the factory 


as just an added piece that represents work which may help 


them. 
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MR. COBRIN: I ask the clerk to mark into evidence 
as Defendant's Exhibit N art work for a wall plate. 

THE COURT: All right «t will be received in 
evidence. 

(Defei..:nt's Exhibit N raceived in 

evidence.) 
BY MR. COBRIN: 

Q Mr. Bendell, I hand you Defendant's Exhihit N 
in evidence and ask you if you can identify this? 

A Yes. 

This is an original art work prepared by us in 
our office by our artists. 

This art work contains the Empire State Building, 

the Statue of Liberty,Rockefeller Center, World Trades Center, 
UN Building. 

It contains an airplane; it contains a skyline, 
waterfront view, anc all of the various landmarks so 
indicated by their correct titles next to each of them; 
and it also contains the flower, the rose flower of New 
York State; and this plate is currently made for us here 


an the United States and has been marketed and sold by us 


since the beginning of and around February of 1973. 


It also has, by the way, the same type of 


lettering that was used, the exact type and style of 
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lettering that was used in our tray. 


3 MR. COBRIN: I ask that the reporter mark into 


evidence as Defendant's Exhibit O a wall plate. Mr. 
Patton has advised me he has no objection. 
6 THE COURT: All right, it will be received in 
evidence. 
(Defendant's Exhibit O received in 
evidence.) 


BY MR. COBRIN: 


ll Q Mr. Bendell, * hand you Defendant's Exhibit 0 
12 in evidence and ask you if you can identify this. 

13 A Yes. T>is is the plate that was made with the 
14 design I just mentioned to you, our original design, with 
15 all of the locations that appear on our ‘ray, appearing on 
16 tnis plate, being the Empire State Building, Statue of 

17 Liberty, Pockefeller Center, World Trades Center, UN 

18 Building, the airplane, the rose, the same style of 

19 lettering, New York City lettering, and the waterfront. 

20 MR. COBRIN: I ask that the clerk mark as 

21 Defendant's Exhibit P in evidence a collage of New York City 
22 scenes. Mr. Patton has advised me he has no objection. 
2 “THE COURT: All right, it will be received in 
24 evidence. 

5 (Defendant's Exhibit P received in 


evidence.) 
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BY MR. COBRIN: 

Q Mr. Bendell, I hand you Defendant's Exhibit P 
and ask you if you can identify this? 

A Yes. 

This is what we would call a referer.ce type 
art work. It was prepare‘ by our artists in our office, 
our original design, and in it it contains the Statue of 
Liberty, the Empire State Building, Rockefeller Center, 

UN Building, and the airplane. 

It aiso contains the waterfront skyline scene' 
it has the same stvle of lettering as the previous art work, 
and is tie exact same style that was used in our tray. 

This particular art work is made to be cut up 
by me to be given to various people that I worked with. 

vhere is a lot of distance between the various 
art works, between the items, so that they can be cut without 
affecting any uther piece. 

It is an old art work going back perhaps seven 
or eight years predating the World Trades Center. 

Q Was this given to Matsudo? 
This was: given to Matsudo for reference and use. 


Q Are there any handwritten notes on that, referring 


now to Defendant's sxhibit P? 


A Yes, there are. 
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Q Could you explain to the Court what they are? 
A Well, next to the Empire State Building and 


Rockefeller Center I have written in in pencil for the 
factory - it says "Full Building," and the abbreviation 
for "building" next to both of them, and that simply meant 
that I didn't want this building to he abbreviated when 

we put it on the tray. I wanted him to put the whole 
building. 


Very often when we make a Statue of Liberty 


we cut it, as we did on our tray and on our art work, which 

is perfectly all right; but by making the Empire State 

Building and Rockefeller Center I just wanted to make sure 

that nothing was cut off, which is essentially the way it 

did turn out; we had the top and the bottom of the buildings. 
It was just another bit of information for him. 

Q How would you go about using this if you wanted 
to use this as art work for other items, referring now to 
Defendant's Exhibit P? Would you explain that to the Court, 
please? 

A Well, if I were going to make a yoyo, or if I 
were going to make a smallitem two or three inches in 
diameter, I would take this art work and I would cut out 


a particular location that I wanted to have used, whether 


it be the Statue of Liberty or the Empire State Building, 
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or any combination of them, and I would cut these out and 
lay them on a piece of paper for the factory and tell them 
I would want this building placed here, and this building 
placed here, and if I wanted any other letterings I would 
show them how I would want the lettering, and cut the 
lettering out for him for his references. 

If I wanted a very anall item for an airport with 
just an airplane on it, I would just cut the airplane out 
‘and keep the rest of it for whenever I wanted to use it 
again. 

In this case there was so much here being used 
{ gave him the whole picture. 

MR. COBRIN: I ask that the clerk mark into 
evidence Defendant's Zxhibit Q, an address and telephone 
book. Mr. Patton has indicated to me he has no objection. 
This is a small address and telephone book. 

THE COURT: Received in evidence. 

(Defendant's Exhibit Q received in 

evidence.) 
BY MR. COBRIN: 

Q Mr. Bendell, I hand you Defenda:t's Exhibit Q 
in evidence and I ask you if you can identify this? 


A Yes, I can. 


This is a small addre:' and telephone book that 
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contains an original design prepared by our office staff 
specifically for the item. 

It has the Statue of Liberty in the center, 
the Empire State Building, the Rockefeller Center, with 
the appropriate titles next to them. 

it also contains New York City lettering again 
in the exact same style and type of lettcring that is used 

on the tray and many other art works. 

It also has a ring of New York State roses 
almost completely around the whole design. 

A very scod seller. 

Q Wasthat given to Matsudo? 
A This was given to Matsudo for reference. 

MR. COBRIN: I ask that the clerk mark as 
Defendant's Exhibit R in evidence a decal for a tray. 
Mr. Patton has indicated he has no objection to this. 

THE COURT: All right,received in evidence. 

(Defendant's Exhibit R received in 

evidence.) 
BY MR. COBRIN: 

Q Mr. Bendell, I hand you Defendant's Exhibit R 
and ask you if you can identify this? 

A Yes. 


This is an art work of a New York City design 
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that was made easily more than ten years ago, perhaps 15 
or 20 years would be closer to it. 

It contains the Empire State Building, Statue of 
Liberty, Rockefeller Center and the UN Building, and it 
has an airplane. 

It does not contain the World Trade Center 
because it predates this building by quite a number of 
years. 


It has New York City lettering at the top; 


it has ribbon bordered, ribbon-type lettering in the center, 


and it has a ring of roses, New York State roses around 
the outside of the design. 

We are not currently using this particular 
design on any item. 

MR. COBRIN: I ask that the clerk mark into 
evidence as Defendant's Exhibit S an address and tele- 
phone book which is. of a larger size than the one previously 
marked. 

Mr. Patton has indicated to me he has no ob- 
jection. 

THE COURT: Received. 

(Defendant's Exhibit S received in 


evidence.) 


SOUTHERN i. eee COURT REPORTERS, U.S. COURTHOUSE 
i NEW YORK. ™.Y. CO 7-4980 


16 


" 


zg &§ 8 B 


1244 
lp Bendell-direct 129 


BY MR. COBRIN: 

Q Mr. Bendell, I hand you Defendant's Exhibit S 
and ask you if you can identify that? 

A Yes. 

This is an address and telephone book, a larger 
version of the one I have previously described. 

This contains'the Empire State Building, 
Rockefeller Center, the Statue of Liberty, the same style 
of New York City lettering that we vse on our tray, a rose 
border almost completely around the outside of it, and all 
of the buildings are titled just like all the other items. 

These were first marketed back in May of 1971, 
both books. 

MR. COBRIN: I ask that the clerk mark as 
Defendant's Exhibit T in evidence a metal tray. Mr. 
Patton has indicated he has no obj :ction, your Honor. 

THE COURT: Very wea: 

MR. COBRIN: We are also eine to mark the box, 
your Honor, because that was marked as a deposicion ex- 
hibit. 

THE COURT: Very well. Received in evidence. 

(Defendant's Exhibit T received in 


evidence.) 
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BY MR. COBRIN: 
~ Q Mr. Bendell, I hand you Defendant's Exhibit T 
in evidence and ask you if you can identify that? 

A This is an ashtray or pin tray or wall hanger; 
it is a combination type item. It can be used for a number 
of things. It is decorative. This was made for us by 
our designer. 

It contains the Statue of Liberty, the Empire 
State Building, Rockefeller Center, the World Trade Center 
and the UN Building. 

It also contains the New York ity skyline water- 
front view; it contains a New York State rose; it has New 
York City heading inthe center, and it also contains some 
cloud effects, but the main reason this was given to 
Matsudo, one of the main reasons, aside from the fact 
that it contained everything that is in our tray in the 
form of thn design, it is 3-D effect, 3-dimensional effect, 
and this would help, and *hat helped him considerably in 
designing the molds and all the other work thatvent into 
our tray, becaus2? it has the 3-D effect as opposed to the 
flat 1-dimensional effect that a piece of paper has. 


THE COURT: We wiil take a short recess. 


MR. COBRIN: May we just mark these exhibits 


first before we recess? 
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THF COURT: Yes. 
(Defendant's Exhibits U, U-A, U-B, V and W 
received in evidence.) 
(Recess .) 
THE COURT: I take it these exhibits have already 
been marked, have they not? 
THE CLERK: Yes. 
MR. COBRIN: Exhibit U is a large Empire State 
Building replica; U-A, a small Statue of Liberty replica; 
and U-B, a small Empire State Building replica. 
THE COURT: All right. 
BY MR. COBRIN: 
Q Mz. Bendell, I hand you Defendant's Exhibits U, 
U-A, and U-B, and ask you if you can identify those? 
A Yes. 
Exhibit U is an ornament of the Empire State 
Building made out of metal. We have been selling this 
for ten or fifteen or twenty years. It is a 4-dimensional 
building, and I had it with me to give to the factory to 
further give them an idea of what the actual building looked |: 
like. 
This type of thing always helps a factory when 
sshey are preparing a 3-mold, and I left that with them. 


Exhibits U-A and U-B are miniatures of the Statue 
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of Liberty and the Empire State Building, and both of these 
were given tc the factory as 4-dimensional, 4-dimensional 
replicas of the items he was going to reproduce on our tray, 
and these were given for whatever help they would give the 
mold-maker, the artist,in preparing cur item. 
We have been selling these two ornaments, 
the Empire State Building and the Statue of Liberty, since 
May of 1971. 

Q Mr. Bendell, just so the record is cles, could 
you read out the letters of the exhibits which you gave 
Matsudo? 

A T, U, U-A, U-B, P, Q, S, Ry, Gy, I, Ny, Ky M, F, D,°: 


c, A, and this one, No. 4. 


Q Plaintiff's Exhibit 4, is that right? 


A Yes. 
THE COURT: Yes, that is it. 
THE WITNESS: That is what I left with the maker. 
Did Matsudo present you with a design? 
Yes. 


Did you approve the design they presented you 


Not the first one. 
Were there changes made? 


Yes, there were. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
OL QUARE NEW YORK N.Y. CO 7-4580 


DOENVe LA VLVee 


128 a 

1 lp Bendell-direct 133 
2 Q Was a design finally obtained which you approved? 
3 A Yes. 
4 Q I hand you Defendant's Exhibit V, which is in 
5 evidence, and ask you if this is the design which you 
6 finally approved? 
7 A Yes. 
8 Q Mr. Bendell, I hand you Defendant's Exhibit W 
9 and ask you if you can identify that? 
10 A yes, this is a 3-dimensional tray that we had 
ll made by Matsudo. 
12 Q ror what locale is that? 
13 A For Florida. 
14 Q Was that based on the Las Vegas tray? 
15 A Yes, it was, size and shape. 
16 Q Does that tray, Defendant's Exhibit W, feature 
17 landmarks of Florida? 
18 A Yes, it does. 
19 Q Mr. Bendell, did you ever discuss with Mr. 
20 Steinberg or anybody the Arrow tray which depicts New York 
21 City since, prior to the initiation of this lawsuit? 

A No. 

Q Did you know o. ‘he Arrow tray which depicts 


New York City scenes prior to this lawsuit? 


A No. 
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Q Did you ever see the Arrow tray which depicts 


New York City scenes prior to this lawsuit? 


‘ 


A No. 

Q Do you know Mr. Slabodsky? 

A Yes. 

Q How do you know him? 

A He worked for our firm. 

Q Did you ever discuss with Mr. Slabodsky in any 


manner whatsoever an Arrow tray which depicts New York City 


Landmarks? 
A No, sir. 
Q Did Mr. Slabodsky have anything to do in any way. 


whatsoever with the design of Enco's New York City tray? 

A Absolutely nothing. 

Q Did Mr. Slabodsky have anything to do whatsoever 
with the development of Enco's New York City tray? 

A Nothing. 

Q Did Mr.Slabodsky have anything to do whatsoever 
with the manufacture of Enco's New York City tray? 

A No, he did not. 

Q When did you first learn about an Arrow tray 
which depicts New York City landmarks? 

A After the suit was instituted. 


Q When did you first see such a tray, referring now 
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to an Arrow tray which depicts New York City landmarks? 


A When I returned back to New York on my recent 


trip just a few months ago. 


MR. COBRIN: I have no further questions, 


your Honor. * * * 
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CROSS EXAMINATION 


BY MR, PATTON: 
Q Good morning, Mr. Bendell. 
A Good morning. 


Q I take it, Mr. Bendell, that in your eight years 


at Enco that you have had occasion from time to time to 


visit retail stores in New York City that sell Enco products? 
A Occasionally. 
Q For what purpose do you visit these stores, or 
purposes? 
A. To get a feeling of the market. 


Q A feeling of the market? To keep abreast of the 
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2 market, in other words? 
3 A To some degree, yes. 
4 Q As to what is being moved on the market, basicall 
5 A Yes. 
6 Q So I take it you do see items manufactured by 
7 other souvenir companiesin the stores? 
8 A Yes. 
9 Q What are the other main souvenir companies whose 
10 items are in the New York City stores? 
11 A There are quite a few of them. 
12 Q The major ones? 
13 A Specialty Industries. 
14 Q Well, Arrow is one of them, I take it? 
15 A Yes, toa lesser degree. 
16 Q Sc you do see Arrow products in the stores when 
17 you visit them, I take it? 
18 A Well, not per se. I am sure that they are in 
19 the stores, but there is no way of knowing when you walk 
@ 
20 through the stores whether it is an Arrow product or a 
21 Specialty product, or even our product. In many cases 
22 they are exactly the same; you have no way of knowing. 
23 Q Well, of course, what you are saying is that 
2 you don't know whether the items you see are Arrow items 
25 or not, but you do see a lot of competing items? 
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A That is correct. 

Q Now, Mr. Bendell, Enco has a design department, 
is that correct? 

A Yes. 

Q And Mr. Ficker is the head of the design depart- 
ment? 

A Yes. 

Q And are there other employees under Mr. Ficker? 

A Yes. 

Q Now, this design department, in fact, is 


innovative, as I understand it? 

A Yes, that is correct. 

Q And, in fact, the designs that they come up with, 
I take it, are original? 

A That is correct. 

THE COURT: Keep your voice up. It is pretty 
hard to hear you. 

Q In fact, as I understand it, yesterday as you 
were describing each of the drawings that were put into 
evidence, you prefaced your description of each one by 
saying it was an original drawing, is that correct? 

A Yes. 


Q Of your design department? 


A Correct. 
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Now, you indicated yesterday, I think -- or let 
me put < this way -- is it correct that your design 
department did not have anything to do with the design 
of your New York City bowl? 

A It is not correct. They designed all of the 
reference material that comprise that bowl. 

Q They did not design this bowl, did they? 
They did not do a design of this bowl? 

A They themselves did not do a design. 

Q Before you went to Japan did you talk to Mr. 


Ficker about going to get a New York City design in Japan? 


A No, I did not; I did not discuss the New York 
City bowl. 
Q But it is correct, isn't it, that when you went 


to Japan, rather than taking a whole bunch of designs of 
the State of Florida you had Mr. Ficker design the Florida 


bowl himself? 


A Well, his staff did design the Florida bowl, 
yes. 

Q His staff designed the Florida bowl? 

A Yes. 

Q But not the New York bowl? 

A Correct. 


Q When you went to Japan did you also have designs 
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for Mount Rushmore and Pike's Peak and the other areas 
you were thinking of getting items for? 


A No. I didn't have those designs, but they were 


available if I needed them out there. 


Q Well, as I have it, then, when you went to 
Japan you didn't have one written design on paper of the 
New York City bowl that you wanted? 

A I had all of the reference art work and just a 
picture in my mind's eye -- 

THE COURT: I think you have covered it. He : 
did not have a bowl. 

Q When you got to Matsudo, did you sit down and 
actually physically give them a design on paper or did you 
just tell them that you wanted it orally? 

A Well, you have to understand that we are doing 
business through interpreters. Mr. Matsudo does not speak 
English very well, but when the instructions were given to 
Matsudo through our agent and the artist, and whoever was 
seated in our room, specific instructions were givén to 
him more than just orally. What I mean to say is, I 
made a tracing outline of the bowl, and on the paper I 
indicated with circles rather than draw the actual Empire 


State Building, I indicated with a long oval circle where 


the Empire State Building was to be, and in that circle 


19 


18 
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I wrote"Empire State Building." 
Subsequently I did the same thing with the 
Statue of Liberty and the same thing with Rockefeller 
Center, and these are alldrcles without drawing the 
actual items with the titles indicating the location, 


the approximate locations where thes- things were to 


appear. 

Q Did you produce these writings in court yester- 
day? 

A No, I did not. 

Q Where are they? 

A They were discarded. There was no reason to 


keep them after the final art work was finished out there. 
There was just absolutely no reason to kvep them. 

Q How many drafts of this item did Matsudo go 
through before they arrived at the final draft which you 


introduced yesterday? 


A To the best of my recollection there were three 
drafts. 

Q And you have produced the final draft? 

A That is correct. 

Q Where are the first two drafts? 

A Well, there again they were discarded. If 


you do business in Japan you learn through bitter, hard 
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experience that if something can go wrong it will go wrong, 


and if you have a final draft that is good, then you get 


rid of the items that had to be corrected in the past, 


because there is always a chance that these guys will 


pick up the wrong drawing and 2fer to ic by accident 


when you are not there. There is no reason to keep it. 
Q So you destroyed it? 
A That is exactly right. 
Q Now, yesterday you identified a large number 


of exhibits of New York City drawings that you said you 


left with Matsudo, is that correct? 


A 


1 didn't leave that many exhibits; I left a lot 


of art work with them. 


Q 


A 


Q 


A 


Q 


You did leave a lot of art work? 
The exhibits I did specify I left, I left. 
You left those with Matsudo? 

) 


Yes . 


I take it the exhibits that were introduced 


yesterday of the drawings are copies of what you actually 


left with Matsudo? 


A 


Q 


No, they are not. 


In other words, I assume that you did not actuall 


leave this telephone directory with Matsudo, or that one 


there on your desk here with Matsudo, Exhibit S? 
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2 A No, on the contrary. 

3 Q That is the actual one? 

4 A That is correct. 

5 


When I was in the Orient and I received word 


6 while I was ou’. there that we were in some sort of a suit 
‘ with Arrow, before I left the Orient I took from the factory 
& and who, in turn, had returned these to our agent, I took 
9 these things back from hin. He had no further ise for 
10 them; our item was all made up; it had been shipped; it 
il bad been marketed; there was no reason to keep it, and I : 
12 just felt in my mind that this might be needed for cais 
13 lawsuit. I didn't know how far it had gone or didn't gor 
4 but 1 had nothing to lose by taking them back. 
é 15 So these, in fact, this one, this one, this one 
16 (indicating), the two books and my tray, the Vegas tray, 
7 I took with me. 
4 18 Q The items in front of you here are the actual 
19 ones that you took? 
20 A Not all these, no. 
21 | Q I know you didn't take all. The ones on the 
22 des.: you did take are the actual ones themselves and not 
4) copies of them? I understand you did not take them all? 
2A A No. 
25 MR. PATTON: Okay. 
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MR. COBRIN: Your Honor, may the record reflect 
the witness nodded and then said "No"? 

THE COURT: He has already indicated. He gave 
us a list of the actual items yesterday, so we don't have 
to repeat it further. 

MR. PATTON: No, it is clear now. 

THE COURT: Yes, it is clear now. 

BY MR. PATTON: 

Q Did you tell the Matsudopeople that they could 
use these or cut them up or mark them up or do what they 
wanted with them in order to produce this (indicating? 

A I told them they could do what they wanted with 


them, but I do know that they did make copies also. 


Q They *«je copies? 
A Yes. 
Q Now yesterday, Mr. Bendell, you said that you 


told the Matsudo people virtually -- that you told them a 
number of things about what you wanted on a New York City 
tray, and that you were pretty specific about what you 
wanted on this tray, is that correct? 

A That is correct. 

Q Now, was that testimony of yesterday, to the 
hest of your recollection, everything that you told the 


Matsudo people about what you wantea? 
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A To the best of my recollection. 
Q Well, then, whose idea was it to put these little 


feet on the bottom of this Plaintiff's Exhibit 3? 
A That evolved rather strangely. That evolved 


this way: originally when I had given them my tray, the 


Las Vegas tray -- 


re) This does not have any feet on the bottom? 
A That is correct. 
Q Nor does it have ahanger for the wall as does 


Plaintiff's Exhibit 3, is that correct? 

A That is correct. But I did want it as a hanger 
also along with being a regular bowl. So when I originally — 
gave him this sample I specifically asked him if it were 
possible, when he was making this mold, to make a hanging 
device, some sort of protrusion with a hole in it here, 
not affect the inside of the tray, but for there to be a 
little hole with a piece of plastic sticking out here so 
that the item could be hung along with being used as a flat 
tray. | 

Well, after a while, and after studying it, 
he came back to me and told me that it wasn't possible, 
but that he was still working on some possible way, and 
it was just a technical problem of not being able to tuxe 


it out of the mold with this certain protrusion that I 
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wanted. 


3 Afterwards, when I had gotten back to New York 
4 I had received samples from the factory, samples that were 
5 made from the mold that was prepared, and at that time the 
6 sample that I received from the factory had.-- the sample 
q7 I had from the factory, the first couple ofsamples that 

8 they went to me for final approval, so to speak, of the 


molded piece had two protrusions coming out here 


10 (indicating), two feet. It had one here and one here 

ll (indicating), with a piece of cord, because this is the 
12 normal way that they hang plates, ceramic plates, with a 
13 piece of cord coming through two holes, but the first two 
14 samples only had these two pieces here (indicating). 


This was as far ahead as they could think. And after 


seeing the sample, it was just unacceptable, it was 


17 ridiculous, but that is the way they made it, because by 
18 putting only these two feet, these two hangers here, it 
would hung the plate all right, but in putting it on the 
table you had a ridiculous situation. 


Q It would not be even? 


A Therefore I just instructed them to put the 


same -- not the same two, actually -- they put two more on 


the bottom just to even the thing out so that the thing 


ge & 8S B 


could lay straight, and if this is the best they could do, 
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this is the way we proceeded, period. That is how it 
happened they had four feet on the bottom. 


Q The Las Vegas tray has no such feetm the back; 


it has no such hanger on the back? 


A Frankly, I think mine is an improvement. 

Q I am just asking, yes or no? 

A It does not. 

Q It is correct also, isn't it, that the Arrow 


tray, Exhibit 2, also has feet or a hanger on the back? 


MR. COBRIN: I object. That speaks for itself. 


THE COURT: Yes, it does. 
MR. PATTON: Yes, your Honor. 
Q Would you take a loox at your tray, the New York 

City tray. On the back of it it says "Copyrighted Enco 
in Japan." 

Was that item copyrighted by Enco in Japan? 

MR. COBRIN: I object. This is entirely ir- 
relevant. 

THE COURT: I will permit it. 

MR. COBRIN: It is also incorrect. It does not 
say it is copyrighted in Japan. Counsel has misinterpreted 


it. 
MR. PATTON: If I may -- I beg your pardon -~ 


it says C in a circle, 1973, Inco, Inc., Japan. 
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MR. COBRIN: "Japan" is on another line, your 

Honor. 
BY MR. PATTON: 

@) Well, what does that mean? I am sorry if I 
misspoke myself. 

A Well, this is a copyright notice in accordance 
with certain basic copyright notices that I have been led 


to believe is satisfactory and -- 


Q I am sorry but I have to interrupt so we can 


get the flow of this. 
Did you tell Matsudo to put that on the back of 
that tray? 
A Yes, I did. 
Q Did you thereafter take any steps to register a 
copyright for that item? 
A Well, this was -- 
THE COURT: Yes or no? Let's proceed here. 
I have stayed out of this but I am not going to any more. 
Yes or no? You heard the question. Can you answer that 
yes or no? Let's proceed. 
Did you take any steps? 
THE WITNESS: No, I didn't take any steps. 
THE COURT: Did the defendant, Enco, take any 


steps to do it, to your knowledge? 
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THE WITNESS: To my knowledge, no. 


3 THE COURT: Next question. 
4 MR. PATTON: Thank you. 
5 Bi MR. PATTON: 
6 Q Now, among these many designs that you gave to 
7 Matsudo that you introduced yesterday, there are many, many 
8 New York City features other than those appearing on that 
9 tray, are there not? 
10 A That is correct. 
11 Q There is Madison S juare Garden? 
12 A Yes. 

ban? 13 Q There is -- 
14 THE COURT: Is Madison Square Garden in any of 
15 the art work that you have? 
16 THE WITNESS: Yes -- you mean the art work I 
17 gave to the factory? 
18 THE COURT: Yes. 


THE WITNESS: Yes. 


BY MR. PATTON: 


21 Q And there is Times Square? 

oe A Yes. 

23 Q And there are bridges of New York City? 

2A A Yes. 

25 : Q And there are many other New York scenes that are 
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not depicted in Plaintiff's Exhibit 3, is that correct? 
A That is correct. 
Q Mr. Bendell -- 


BY THE COURT: 


Q Do you have any correspondence with respect to the 


different forms and so forth that werepresented by Ence to 


Japan or by Japan to Enco? You said that you got a mold 
in which they only had two feet on it. Do you have that 
or is that destroyed? Or did you ever see it, or when did 
you see it, and so forth? 

A No, I don't have the correspondence with me. 

Q Was it correspondence or did they actually send 
you an item that had that? 

A They sent me an item. 

Q What happened to that item? 
BY MR. PATTON: 

0 They sent you mold samples, didn't they? 

A They were considered first shots, yes. 
BY THE COURT: 

@) What happened to them? Do you have those 
able, or what? 

A No, your Honor. 

Q They have been destroyed? 


They have been destroyed. 
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THE COURT: All right, proceed. 
BY MR. PATTON: 
we “+, Bendell, unlike Mr. Steinberg you did talk 
to salesmen about a New Yerk City bowl before you went to 
Japan, didnt you? 
A 1 didn't speak to any more people than Mr. 


Steinberg did. Actually I spoke to Mr. Steinberg and Mr. 


Duclos. 
Q Who else did you speak to? Who else? 
A That would cover it. 
@) At your deposition on June 15, 1974, at page 20 


were you asked these questions and did you give the follow- 
ing answers -- 
MR. COBRIN: Your Honor, I think it is clear 
he was asked the questions if they are in his deposition. 
MR. PATTON: I am just following the form. 
THE COURT: I will permit it. 

Q "Q Had you discussed with anyone at Enco the 
fact that you were going to seek to order a New York City 
tray based on these designs? 

"A Yes. 

af ® Who had you talked with? 

"A Speci fically? 


"9 Yes. 
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"A Mr. Steinberg, the sales manager, Mr. Duclos, 
vice-president, Mr. Heller, vice-president, and various 
other salesmen." 

MR. PATTON: Skipping down now to line 22 on 
page 21: 

"Q Let me make sure I understand you. 

"You talked to Mr. Duclos, Mr. Steinberg, Mr. 
Heller and who else? 

"A And there could have been three or four other 

salesmen in the office at any one given time. They come in 


and out and if they're around and I feel I can get some 


beneficial information or sage advice from them, I just 


speak to them off the cuff or whatever. You know, it's just 
informal conversation. Showing them an item. 

"9Q I take it vou get some kind of ideas from them 
of what kinds of items they want to sell? 

"A That's right." 

Is that correct? 

A Yes. 

Q So that you did talk to salesmen about the New 
York City bowl before you went to Japan? 


A I did speak to Mr. Heller about the New York City 


Did you speak to three or four salesmen? 
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2 A I did speak to other salesmen who were in our 

3 office at the time,but when I spoke to other salesmen 

4 regarding the bowl it was not about the New York City bowl. 
5 BY THE COURT: 

6 Q Did you ever talk to Mr. Slabodsky about the 

7 New York City bowl? | 

8 A No, I did not. 

9 Q Was Kersten your other representative in New 


10 York City? 

11 A No, sir. 

12 Q He was not? 

13 || A No, sir. 

14 | Q I thought you said -- 

15 | A lie was in the office but I didn't speak to him. 
16 | Q You didn't speak to him? 

17 A No. 

18 Q And these items were going to be marketed in 


19 New York City, is that correct, the New York City bowl? 


20 A Yes. 


21 BY MR. PATTON: 


22 Q You didn't speak to Mr. Slabodwky but you spoke to 
23 other salesmen? 
2A A I spoke to other salesmen -- 

: 25 9] Did you? Yes or no. 
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Yes. 
Q What territory did the other salesmen cover? 
A One salesman was in the Cape Cod area; another 
salesman was in the Florida division; some went out in 


the Wisconsin area. 


Q Areas other than New York City? 


A That is correct. 
ae 


* 
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HERBERT T.FICKER, called as a witness on 


behalf of the defendant, being first duly 


sworn, testified as follows: 


DIRECT EXAMINATION 


BY MR. COBRIN: 


Q 


A 


Q 


A 


Mr. Ficker, are you currently employed? 
Yes. 

And whom are you employed hy? 

Enco National Corporation. 

And in what capacity? 


Head of thc “pecial Order Department and art 


director of the company. 


Q 


A 


How long have you been employd by Enco? 
19 years. 
In what capacity? 


I just explained, as -- 
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Q In the same capacity that you are now? 
A Yes, head of the special order department and 


art director. 
Q Mr. Ficker, I hand you Defendant's Exhibit A -- 
THE COURT: If you like you can pull the lectern 
up here and work from that. 
Q I show you Defendant's Exhibit A. 
Do you recognize this as being original art work 
with Enco? 
A Yes, sir, I do. 
THE COURT: Are you finished with that now? 
MR. COBRIN: Yes. 
THE COURT: Let me see that, please. 
(Exhibit handed to court.) 
Q Mr. Ficker, I hand you Defendant's Exhibit D. 
Do you recognize this as being original art work with Enco? 
A Yes. 
MR. COBRIN: Would you like to see this one, 
your Honor? 
THE COURT: Yes. 
(Exhibit handed to Court.) 
BY MR. COBRIN: 
Q Mr. Ficker, I hand you Defendant's Exhibit G 


and ask you, do you recognize that as being original art 
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work for Enco? 

A Yes, I do. 

THE COURT: Let me have Exhibits Zz and 3. 
(Exhibits referred to handed to Court.) 

@) Mr. Ficker, I hand you PDe-fendant's Exhibit I. 
Do you recognize this as being oriaqinal art work for Enco? 

A Yes, sir, I do. 

a) Mr. Ficker, I hand you Defendant's Exhibit Kk. 
Do you recognize this as beina original art work for Enco? 

A Yes, sir, = de. 

(@) Mr. Ficker, I hand you Defendant's Exhibit M 
and ask you if you recoqnize this as being original art 
work for Enco? 

A Yes, sir, I do. 

Q Mr. Ficker, I hand you Defendant's Exhibit N. 
Do you recognize that as being original art work for Enco? 

Ps) Yes, I do. 

¢) Mr. Ficker, I hand you Defendant's Fxhibit: ?. 
Do you recognize this as being oricqinal art work for Enco? 
A Yes, sir, I do. 

(@) Mr. Ficker, I hand you Defendant's Exhibit Q. 


Do you recognize this as containing original art work for 


Enco? 


A i do« 
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Q Coula you speak up, Mr. Ficker? 
A Yes, sir, I do. 
Q Mr. Picker, I hand you Defendant's Exhibit s. 


Do you recognize this as containing original art work for 


Enco? 

A Yes, six, FO. 

9) Mr. Ficker, I hand you Defendant's Exhibit T 
and ask you to look inside it. Do you recognize it as 
containing original art work for Enco? 


A Yes, sir, I do. 
* * 


CROSS EXAMINATION 


’ BY MR. PATTON: 


Q Mr. F ‘ker, did you speak with Mr. Bendell 
concerning the obtaining of a New York City bowl before 
March of 1973 when he went to Japan? 

A No, sir. 

Q Did you know that a New York City bowl was going 
to be ordered by Mr. Bendell in Japan -- 


A No,sir. 
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Q When did you first learn about Enco's New York 


Citybhowl, Plaintiff's Exhibit 3? 


iN When I first heard of the suit by Arrow against 


snCO, 


that was the first time. 


@) You did not know about the existence of Enco's 


bow] 


> 


No. 


A No, 


Q Now, 


until this lawsuit was started? 


Q Pardon me? 


before Mr. Bendell went tc. Japan did he 


talk to.you about with the designing of a Florida bowl? 


A No, 


Q To your knowledge did he speak to anyone in the 


art department about a Florida bowl? 


A Yes, 

Q He spoke to someone else? 

A Yes, 

@) Were you aware at that time that a Florida bowl 


was being designed in vour department? 


4) No, 


i@) Now, 


art department is responsible for designing the original and 


Ficker, 


I take it that ordinarily your 
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innovative art work of Enco, is that correct? 


A Most times, sir. 

Q Most times? 

A Yes. 

Q And, in fact, your department was responsible 


for the design of the Florida tray that was produced by 


Matsudo? 
A Yes, my art department. 
Q And your art department is responsible for the 


art that goes on all of the exhibits, I believe C through W, 


that were introduced yesterday through Mr. Bendell? 


A Most of them. 

Q Most of them? 

A Yes. 

Q Prior to April of 1973 had Enco ever designed 


anything which had all of the elements present on Plaintiff's 
Exhibit 3 which his Honor is reviewing at the moment? 
THE COURT: I will qive that to you (handing). 
THE WITNESS: Will you repeat she question? 
Q My question is, Mr. Ficker, prior to April of 
1973 had, to your knowledge, Enco ever desis any work 
of art which had each and every element that is present 
on Plaintiff's Exhibit 3, whichis that bowl? 


A Yes. 
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Every element? 

Yes. 

Q In one place? 

A Well, for example, sir, this is perhaps what we 
are speaking about (indicating). This is a piece of art 
work done by our staff. 

THE COURT: Which is Exhibit what? 

MR. PATTON: He is relerring to Defendant's 
Exhibit P. 

TIE COURT: Defendants Exhibit P? 

MR. PATTON: Yes. 

THE COURT: I think the question is: 4oes that 
contain everything that is contained on Exhibit 3, which is 
the bowl? 

THE WITNESS: Well -- 

THE COURT: Is that the question, Mr. Patton? 

MR. PATTON: Yes, sir. 

THE WITNESS: No, sir. 

BY MR. PATTON: 

Q Defendant's Fxhibit P does not have a World Trade 

Center, does it? 


A No. 
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COPYRIGHT CERTIFICATE NO. Gp23714 


7 Certificare 1583 ro 6 


CLASS REGISTRATION NOU. 
Registration of a Claim to Coppright G Gp  Ba7s4 
in a work of art or a model or design for a work of art 


DO NOT WRITE HERE 


This Is To Certify that the statements set forth on this certilicate have been made 
a part of the records of the Copyright Ofhce. In witness whereof the seal of the 
Copyright Office is hereto athxed 


fin? f 


[ Ve re ‘ » 
At el Register of © thea ° 
tl nsted States of America 


1. Copyright Claimantis) and Address(es): 


Name ARROW, accepted alternative designation of .ARROW NOVELTY CO., INC. 
a 62 Weat lth St. New York 1l, N.Y. 


Name 


Address ; a on eiheemeinet oc) cwbbne aeceeden honesbee bbes cewes Sdeatnn Saas atnenne 
2. Title: 


DESIGN -OF NEW YORE C 14%. ON. TRAY 
3. Nature of Work: 
~~ SCULPTURE 
4. Optional Deposit: 
Basis for claiming option: 


|] Monetary value (retail value per copy) 7 [] Weight (in pounds) t tb. 2? OZ 


(J a (rive mansions) 10 1/2" xX 11 3/4" a ated 
OC] Fragility (give details) sculpture on plestic compon ition 


. Author (i. e., Artist): 


ral 


ARROW NOVELTY CO.,INC. 


Name 


cin Te hi, 
cs No 
(aenicited dn 8. As ¥ (i Ades 65 West Lyth 3t. New ¥Yorte-Ligits¥s 


6. fa) Date of Publication: 
October 12,1955 


{b) Place of Publication: 
eSeAe 
{c) Manufacture Outside United States: 


(Name of country) 


7. fa) Previous Registration or Publication: 
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information concerning copyright in works of art 


When To Use Form G. Form G is appeopeions for unpub- 
lished and published works of art, and models and designs for 
works of art. 

W bat Is a “Work of Art’? This category (Class G) includes 
works of the fine arts, and wo) artistic craftsmanship 
insofar as their form but not their mechanical or utilitarian 
aspects are concerned. Common examples of works of art are 


intings, drawings, sculpture, ceramics, artistic jewelry, or- 
iginal designs applied to textiles, and the like. 

Duration of Copyright. Statutory copyright begins on the 
date the work was first published, or, if the work was registered 
for copyright in unpublished form, copyright begins on the 
date of registration. In either case, copyright lasts for 28 
years, and may be renewed for a second 28-year term. 


Unpublished works of art 


How To Register a Claim. To obtain copyright registration, 
mail to the Register of Copyrights, Library of Congress, Wash- 
ington 25, D. C., a photograph or other identifying reproduc- 
tion of the work, an application on Form G, properly com- 
pleted and signed, and a fee of $4. Deposits are not returned, 
so do not send your only copy. 


Published 


What Is “Publication”? Publication, generally, means the 
sale, placing on sale, or public distribution of copies. Unre- 
stricted public exhibition of a work of art may also constitute 
publication. 

How To Secure Copyright in a Published Work of Art: 

1. Produce copies with copyright notice. 

2. Publish the work. 

3. Register the copyright claim, following the instructions 
on page 1 of this form. 


The Copyright Notice. In order to secure and maintain 
copyright protection in a published work, it is essential that 
all copies published in the Uniied States contain the statutory 
copyright notice. The notice should ordinarily consist of the 
word “Copyright,” the abbreviation “Copr.,” or the symbol 
©, accompanied by the name of the copyright owner. The 
year date of publication may be included in the notice, but nor- 
mally it is not i 

—Alternative Form of Notice. As an alternative, the notice 
for works of art may consist of the symbol ©, accompanied by 
the initials, monogram, or mark of the copyright, owner, pro- 


Procedure To Follow if Work Is Later Published. If the 
work is later reproduced in copies and published, it is neces- 
sary to make a second registration, following the procedure 
outlined below. To maintain copyright protection, all copies 
of the published edition must contain a copyright notice in 
the required form and position. 


works of art 


vided the owner’s name appears on some accessible part of 
the copies. 

—Universal Copyright Convention Notice. Use of the symbol 
© with the name of the copyright owner and the year date of 
publication may result in securing copyright in countries 
which are parties to the Universal Copyright Convention, which 
protection might not be obtained Sea of either of the alter- 
native forms of notice. Example: © John Doe 1958. 

Optional Deposit. For certain published works, it may be 
impractical to deposit actual copies because of their size, 
weight, fragility, or monetary value. In such cases the Register 
of Copyrights may permit the deposit of photographs or other 
reproductions instead of the actual copies, under conditions 
specified in the Copyright Office Regulations. If the —= 
form of deposit is used, it will be mecessary: (1) to out 
line 4, on pages 1 and 3, and (2) to deposit photographs or 
other identifying reproductions of the work. Detailed instruc- 
tions regarding the optional deposit appear on the accompany- 
ing insert sheet. 

NOTE: If copies are published without the required notice, 
the right to secure copyright is lost and cannot be restored. 
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This is a new and impressive photo of the always 


impressive Empire State Building, high above the New York 


skyline. It was taken from two blocks away at 32nd Street 


and Fifth Avenue with a special camera equipped with 


hypergon lens stopped to F hed. A 1/25th of a socend 


exposure was used along with a pumper bulb - depending on 


the light. 
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